City of Fremont, Nebraska, is inviting you to a Zoom webinar.
When: January 12, 2021 7:00 PM Central Time (US and Canada)
Topic: January 12, 2021 City Council Meeting

ZOOM Meeting Information
View Video Tutorials:
https://support.zoom.us/hc/en-us/articles/201362193-How-Do-I-Join-A-Meeting-

Please click the link below to join the webinar:

https://zoom.us/j/98832146084

Webinar ID: 988 3214 6084
Or iPhone one-tap :
US: +13462487799,,99094476640# or +16699009128,,99094476640#
Telephone:
Dial (for higher quality, dial a number based on your current location):
US: +1 669 900 9128
+1 346 248 7799
+1 301 715 8592
+1 312 626 6799
+1 646 558 8656
+1 253 215 8782

Webinar ID: 988

3214 6084

International numbers available: https://zoom.us/u/ac3jsnwxkH

Please note: Zoom requires a name and an email address to participate via computer,
tablet or smartphone. Please enter your first name and enter
attendee@fremontne.gov as your email address.
If you participate by telephone, no identification is required. To request to make a
comment during a public hearing or public comment period, please press *9 to
electronically raise your hand allowing the Mayor to call on you. Once called upon
you will be notified that you are unmuted. Press *6 to unmute your phone and
press *6 to mute your phone when you are finished speaking, or wait to be muted by
the host.

REGULAR CITY COUNCIL MEETING
January 12, 2021 - 7:00 PM
City Council Chambers 400 East Military, Fremont NE

CITY COUNCIL REGULAR MEETING AGENDA
7:00 PM
MEETING CALLED TO ORDER
ROLL CALL
MAYOR COMMENTS
(There will be no discussion from the Council or the public regarding comments made by the
Mayor. Should anyone have questions regarding the comments, please contact the Mayor after the
meeting)
1. Motion to adopt current agenda for the January 12, 2021 Regular Meeting
CONSENT AGENDA: All items in the consent agenda are considered to be routine by the City
Council and will be enacted by one motion. There will be no separate discussion of these items
unless a Council Member or a citizen so requests, in which event the item will be removed from the
consent agenda and considered separately.
2. Motion to approve December 30, 2020 through January 12, 2021 claims and authorize
checks to be drawn on the proper accounts
3. Report of the Treasury
4. Dispense with and approve December 29, 2020 City Council Meeting Minutes
5. Resolution 2021-001 to approve the renewal of Maintenance Agreement No. 11, and all
related documents, with the Nebraska Department of Roads
6. Resolution 2021-002 awarding the contract to Wesco for Purchase of 15kV Primary
Underground Distribution Cable
7. Motion to authorize the Mayor to sign the Administrative Services Agreement with Blue
Cross and Blue Shield of Nebraska for the 2020-2021 plan year
8. Motion to approve Cement/Asphalt/Excavate license application(s)

9. Resolution 20201-003 authorizing the Mayor and Fire Chief to sign the Tri-Mutual Aid
Firefighters Association interlocal agreement
10. Motion to authorize the Mayor to sign an agreement extending worker’s compensation
claims administration services with TRISTAR for the 2021 calendar year
11. Motion to approve City Wellfield Native Grass Agreement
UNFINISHED BUSINESS: Requires individual associated action
12. Dispense with and approve December 8, 2020 City Council Meeting Minutes (as amended)
NEW BUSINESS: Requires individual associated action
13. Ordinance 5549 amending Chapter 3 Article 7 of the Fremont Municipal Code, particularly
sections 3-701 Municipal Library - operation and funding; 3-702 Municipal Library damaged and lost material; 3-703 Municipal Library - book removal; and Section 3-704
Municipal Library - cost of use (first reading)
14. Resolution 2021-004 to adopt meals & service awards policy
15. Resolution 2021-005 authorizing and approving the Supplemental Agreement with Civil
Solutions LLC., for Phase II Design Services, for the Johnson Road South pavement
improvements Project, Phase II
16. Executive session for attorney client privilege to discuss pending litigation and contract
negotiation
ADJOURNMENT
Agenda posted at the Municipal Building on January 6, 2021 and online at
www.fremontne.gov. Agenda distributed to the Mayor and City Council on January 6, 2021. This
meeting is preceded by publicized notice in the Fremont Tribune and the agenda, including notice of
study session, is displayed in the Municipal Building and is open to the public. The official current
copy is available at City Hall, 400 East Military, City Clerk’s Office. The City Council reserves the
right to go into Executive Session at any time. A copy of the Open Meeting Law is posted in the City
Council Chambers for review by the public. The City of Fremont reserves the right to adjust the
order of items on this agenda.
§2-109 Audience / Participant; Rules of Conduct.
The following rules are established for audience members and participants at a Council meeting:
1. At the discretion of the presiding officer, any person may address the Council, on any agenda item; however, questions to
City officials or staff, other speakers, or members of the audience are not permitted and will not be answered.
2. Any person wishing to address the Council shall first state their name and address
3. Remarks shall be limited to five minutes unless extended or limited by the Presiding Officer or majority vote of the Council.
4. No person will be permitted to address the Council more than once during discussion of a particular agenda item.
Rebuttal comments are not permitted.
5. Repetitive or cumulative remarks may be limited or excluded by the Presiding Officer or majority vote of the Council.
6. Profanity or raised voice is not permitted.
7. Applause, booing, or other indications of support or displeasure with a speaker are not permitted.
8. Any person violating these rules may be removed from the Council Chambers.
The following additional rules are established and applicable for public participants at an Open Public Comment Period or Study
Session meeting:

9.

At the direction of the presiding officer, Open Public Comment Period Speaker Topics will be limited to those not covered by a
published agenda for any Study Session, or any regular City Council meeting.
10. A priority to speak at Open Public Comment Periods and Study Session shall be given to those speakers who reside within the
City limits, or within the ETJ (Extra-Territorial Jurisdiction – a two (2) mile radius of the City limits) of Fremont, and then, as time
allows, to those who do not.
11. Member of the public wishing to speak at a Study Session will be required to limit their comments to those that are directly
related to the Publicly Noticed Study Session agenda topic(s).
12. Written letters addressed to the City Council will be accepted, as will comment cards that will be made available and collected
from those who attend Open Public Comment Period and Study Session meetings who do not wish to speak publicly, but have
an issue or concern that they believe the Council should be made aware of.

STAFF REPORT
TO:

Honorable Mayor and City Council

FROM:

Jody Sanders, Director of Finance

DATE:

January 12, 2021

SUBJECT: Report of Treasury
Recommendation: Move to receive Report of the Treasury

Background: This statement reports the bank account balances at the end of the prior
month, and is available by the first council meeting of each month so it gives the Council
up-to-the- month timely information regarding cash reserve balances.
More detailed information regarding the CD and CDAR investments are available on the
City’s website under Government.
Fiscal Impact: As noted in the report. The City’s total account balances increased
$12,433,916 from November as bond proceeds from the GO Highway Allocation Pledge
Bonds ($7,764,329) and from the GO Auditorium Renovation Bonds (1,981,000) were
deposited, along with the Cares Act Presumptive Payroll grant for fire and police wages
of $1,486,179. The Utility total increased by $1,726,346, due to the progress payments
on a number of capital projects dwindling as projects near completion, as well as coal
purchases in that stopped in November.
Please note at the bottom of the second page that the City has several CDARS
investments. The Certificate of Deposit Account Registry Service (CDARS) is a
program that allows the public to spread money around various banks. The purpose
of CDARS is to help people who invest in certificate of deposits (CDs) to stay below the
Federal Deposit Insurance Corporation (FDIC) insurance limits at any given bank.
These are listed separately, as they are exclusively insured separate and apart from
FDIC coverage provided at each bank. These investment amounts are not included in
the totals on the worksheet.

City of Fremont
Report of Treasury - Cash and Investment Bank Balances
December 31, 2020
Statement ending balances

First State
Bank

First National
Bank - Fremont
Account Name
Governmental
Checking/Money Market
City Treasurer
City Treasurer-M Mkt
SID #4
Special Revenue
Infrastructure - Sales Tax
Insured M MKT ** -Sales Tax
Public Safety - Sales Tax
Streets - Sales Tax
Streets - M Mkt
Community Devlopment Agy
Keno
CDBG Clearing
CDBG Program Income
E911
Drug Task
Employee Benefits
Total Checking/Money Market
CD Investments
General fund
Sales Tax/Infrastructure fund
Sales Tax/Streets fund
Sales Tax/LB840 fund
Street fund
KENO fund
Trust Fund
E911
Special assessment Fund
Employee Benefits
Work Comp

NE Land
Cornerstone
National
Pinnacle Bank
Bank,
Bank, North
of Fremont
Columbus
Platte

Nebraska
Public
Investment
Trust

$ 13,099,607
$ 1,559,814
$
61,326
$
$

$
$
$
$
$

$

4,323

$
$

946,326
227,676

1,178,325

8,000,145

$

419,633

$

509,645

$

3,374,771

1,372,766
22,601
86,361
208,134
30,372

$ 16,440,981 $

$

321,420

8,321,565 $

4,304,050 $

$

-

$

$

9,725,000 $

$
$
$
$
$
$
$
$

2,500,000
4,000,000
200,000
487,345
200,000 $ 150,000
750,000 $ 750,000
1,000,000 $ 1,000,000
-

$ 18,862,345 $ 2,100,000 $

-

$

8,321,565 $ 23,166,395 $ 2,100,000 $

-

$
$

250,000

$

-

-

$

100,000

$
$

1,000,000
750,000

Total CD Investments

$

2,100,000 $

Total Governmental deposits

$ 18,540,981 $

-

200,000

Grand total

1,178,325
53,307,265

City of Fremont
Report of Treasury - Cash and Investment Bank Balances
December 31, 2020
Statement ending balances

First National
Bank - Fremont
Account Name
Proprietary Funds
Checking/Money Market
Combined Utilities Fund
Electric Fund
Comb Util Funds/Construction
Electric Funds
Water Project Bond Acct
Department of Utilities
Sewer Improvement
Sewer Funds
Gas Fund
Electric Fund
Total Checking/Money Market
CD Investments
Electric
Water
Sewer
Gas

First State
Bank

NE Land
Cornerstone
National
Pinnacle Bank
Bank,
Bank, North
of Fremont
Columbus
Platte

Nebraska
Public
Investment
Trust

$ 14,738,720
$
608
$ 1,678,516
$

80,599

$

3,392

$

$ 16,501,835 $

-

$

$

2,034,930

$
$

315,876
760,931

-

$

3,111,737

679,567

$
679,567 $

150
150 $

$
$

250,000
175,000

$ 10,216,000 $ 4,972,500
$
624,500 $ 200,000
$
250,000 $ 1,627,500
$ 1,000,000 $ 1,000,000

Total CD Investments

$

425,000 $

-

$ 12,090,500 $ 7,800,000 $

-

$

Total Proprietary deposits

$ 16,926,835 $

-

$ 12,770,067 $ 7,800,150 $

-

$
$

Grand total

Grand total, all funds

$ 35,467,816 $

8,321,565 $ 35,936,462 $ 9,900,150 $

$

CITY CDARS CERTIFICATES
DU CDARS CERTIFICATES

$

-

$

-

-

3,111,737
40,608,789

$

4,290,062

Grand total $

93,916,054

$
$

2,000,000
5,000,000

$

-

-

COMMUNITY DEVELOPMENT AGENCY & REGULAR CITY COUNCIL MEETING MINUTES
December 29, 2020 - 7:00 PM
City Council Chambers 400 East Military, Fremont NE

COMMUNITY DEVELOPMENT AGENCY AGENDA
7:00 PM
MEETING CALLED TO ORDER Following the pledge of Allegiance, Mayor Spellerberg called the
Board of Equalization Meeting to order and stated that a copy of the open meeting law is posted
continually for public inspection located near the entrance door by the agendas.
ROLL CALL Roll call showed Council Members Gibson, Ellis, Ganem, Yerger, Sookram, Legband,
Kuhns, and Jensen present. 8 members present.
1.

Resolution 2020-257 levying a special tax and assessment in the amount of $658.26
against Northside Lots 1, 2 & 3 Block 2 (22nd & Irving) to pay the costs of weed and
debris removal and assessment. Motion made by Yerger, Seconded by Legband to
approve Resolution 2020-257. Voting Yea: Yerger, Ellis, Gibson, Jensen, Legband,
Ganem, Kuhns, Sookram. Motion carried.

2.

Resolution 2020-258 levying a special tax and assessment in the amount of $1,564.53
against Morrells W 1/2 Lots 7 & 8 Block 33 (1035 W. 10th Street) to pay the costs of weed
and debris removal and assessment. Motion made by Jensen, Seconded by Ganem to
approve Resolution 2020-258. Voting Yea: Yerger, Ellis, Gibson, Jensen, Legband,
Ganem, Kuhns, Sookram. Motion carried.

3.

Resolution 2020-259 levying a special tax and assessment in the amount of $379.16
against R Kittles W 53' N 90' Lots 1 & 2 Block 23 (905 E. Military Ave.) to pay the costs of
weed and debris removal and assessment. Motion made by Yerger, Seconded by
Legband to approve Resolution 2020-259. Voting Yea: Yerger, Ellis, Gibson, Jensen,
Legband, Ganem, Kuhns, Sookram. Motion carried.

ADJOURNMENT Motion made by Legband, seconded by Ganem to adjourn; time: 7:06 P.M.
Voting Yea: Yerger, Ellis, Gibson, Legband, Ganem, Sookram, Kuhns, Jensen. Motion carried.

CITY COUNCIL REGULAR MEETING AGENDA
7:00 PM – Following the preceding Meeting

MEETING CALLED TO ORDER Following the pledge of Allegiance, Mayor Spellerberg called the
City Council Meeting to order and stated that a copy of the open meeting law is posted continually
for public inspection located near the entrance door by the agendas.
ROLL CALL Roll call showed Council Members Gibson, Ellis, Ganem, Yerger, Sookram, Legband,
Kuhns, and Jensen present. 8 members present.
MAYOR COMMENTS (There will be no discussion from the Council or the public regarding
comments made by the Mayor. Should anyone have questions regarding the comments, please
contact the Mayor after the meeting)
1.

Motion to adopt current agenda for the December 29, 2020 Regular Meeting
Motion made by Gibson, Seconded by Ganem to adopt current agenda for the December
29, 2020 Regular Meeting. Voting Yea: Yerger, Ellis, Gibson, Jensen, Legband, Ganem,
Kuhns, Sookram. Motion carried.

PUBLIC HEARINGS:
2.

Resolution 2020-260 granting permission to apply for Community Development Block
Grant funding on behalf of LifeHouse for the remodel of their emergency shelter and
authorizing the Mayor to sign application for CDBG funds and proceed with the formulation
of any and all contract, documents, or other memoranda between the City of Fremont and
the Nebraska Department of Economic Development so as to effect acceptance of the
grant application. Mayor Spellerberg opened the public hearing. Mayor Spellerberg closed
the public hearing after receiving comments from the public. Motion made by Kuhns,
Seconded by Legband to approve Resolution 2020-260. Voting Yea: Yerger, Ellis, Gibson,
Jensen, Legband, Ganem, Kuhns, Sookram. Motion carried.

3.

Resolution 2020-261 granting permission to apply for Community Development Block
Grant funding on behalf of LifeHouse for the remodel of their food pantry and authorizing
the Mayor to sign application for CDBG funds and proceed with the formulation of any and
all contract, documents, or other memoranda between the City of Fremont and the
Nebraska Department of Economic Development so as to effect acceptance of the grant
application. Mayor Spellerberg opened the public hearing. Mayor Spellerberg closed the
public hearing after receiving comments from the public. Motion made by Ganem,
Seconded by Sookram to approve Resolution 2020-261. Voting Yea: Yerger, Ellis, Gibson,
Jensen, Legband, Ganem, Kuhns, Sookram. Motion carried.

CONSENT AGENDA: All items in the consent agenda are considered to be routine by the City
Council and will be enacted by one motion. There will be no separate discussion of these items
unless a Council Member or a citizen so requests, in which event the item will be removed from the
consent agenda and considered separately. Motion made by Jensen, seconded by Kuhns to approve
consent agenda items 6 and 9-11. Voting Yea: Yerger, Ellis, Gibson, Jensen, Legband, Ganem,
Kuhns, Sookram. Motion carried.
4.

Motion to approve December 9, 2020 through December 29, 2020 claims and authorize
checks to be drawn on the proper accounts. Motion made by Legband, Seconded by
Kuhns to approve December 9, 2020 through December 29, 2020 claims and authorize
checks to be drawn on the proper accounts. Voting Yea: Yerger, Ellis, Gibson, Jensen,
Legband, Ganem, Kuhns, Sookram. Motion carried.

5.

Dispense with and approve December 8, 2020 City Council Meeting Minutes. Motion
made by Yerger, seconded by Jensen to continue the minutes to the January 12, 2021
City Council Meeting for correction. Voting Yea: Yerger, Ellis, Gibson, Jensen, Legband,
Ganem, Kuhns, Sookram. Motion carried.

6.

Resolution 2020-262 authorizing Mayor to sign Comprehensive Annual Banner Permit
with the Nebraska Department of Transportation, (NDOT)

7.

Resolution 2020-263 to allow for the billing of fire services of the Fremont Fire Department
and adoption of the fee schedule. Motion made by Kuhns, Seconded by Legband to
approve Resolution 2020-263. Voting Yea: Yerger, Ellis, Gibson, Jensen, Legband,
Ganem, Kuhns, Sookram. Motion carried.

8.

Mayoral appointments. Council Member Yerger made a motion to continue the item to the
next meeting. Motion failed due to lack of a second. Motion made by Legband, Seconded
by Kuhns to approve the Mayoral appointments as provided. Voting Yea: Yerger, Ellis,
Gibson, Jensen, Legband, Ganem, Kuhns, Sookram. Motion carried.

9.

Resolution 2020-264 to authorize signing of the Year-End Certification of the City Street
Superintendent for the calendar year of 2020 for State of Nebraska street incentive
payments

10.

Resolution 2020-265 to designate Mark Vyhlidal as the Fremont Street Superintendent for
the calendar year of 2021 for State of Nebraska street incentive payments

11.

Motion to approve Cement/Asphalt/Excavate license application(s)

UNFINISHED BUSINESS: Requires individual associated action
12.

Council Member Yerger item - Ordinance to amend Fremont Municipal Code Chapter 4 –
Health and Sanitation, Article 1 – General Provisions, Sections 4-101, 4-201, 4-202 and 4601. Motion made by Yerger, Seconded by Ellis to introduce end hold first reading of the
Ordinance. Voting Yea: Yerger, Ellis Voting Nay: Gibson, Jensen, Legband, Ganem,
Kuhns, Sookram. Motion failed.

NEW BUSINESS: Requires individual associated action
13.

Motion authorizing Mayor to sign Northern Natural Gas Precedent Agreement. Motion
made by Jensen, Seconded by Sookram to authorize the Mayor to sign Northern Natural
Gas Precedent Agreement. Voting Yea: Yerger, Ellis, Gibson, Jensen, Legband, Ganem,
Kuhns, Sookram. Motion carried.

14.

Resolution 2020-266 approving a Local Option Economic Development Loan for $200,000
to Fabrication Holdings, LLC DBA Elemetal Fabrication and Machine and authorizing the
Mayor to sign the appropriate loan transactions. Motion made by Kuhns, seconded by
Jensen to approve Resolution 2020-266. Voting Yea: Yerger, Ellis, Gibson, Jensen,
Legband, Ganem, Kuhns, Sookram. Motion carried.

15.

Motion to approve lease agreement with Allo Communications at Fremont Technology
Park. Motion made by Yerger, seconded by Ellis to amend the contract to Remove the
name Brian Newton as contact, and Replace with City Administrator. Voting Yea: Yerger,

Ellis, Gibson, Legband, Ganem, Kuhns, Sookram Voting Nay: Jensen. Motion
carried. Motion made by Yerger, Seconded by Sookram approve lease agreement with
Allo Communications at Fremont Technology Park as amended. Voting Yea: Yerger, Ellis,
Gibson, Jensen, Legband, Ganem, Kuhns, Sookram. Motion carried.
16.

Executive session for attorney client privilege to discuss pending litigation. Moved by
Council Member Gibson, seconded by Council Member Sookram to go into executive
session to discuss issues of attorney client privilege to discuss pending litigation and for
the further reason that the executive session is necessary for the protection of the public
interest and asked for discussion. The Mayor stated that the pending motion was to go
into executive session for attorney client privilege to discuss pending litigation and for the
further reason that the executive session is necessary for the protection of the public
interest. Voting Yea: Gibson, Kuhns, Ganem, Jensen, Sookram, Legband, Yerger, Ellis.
Motion carried. The Mayor stated that the motion to go into executive session for attorney
client privilege to discuss pending litigation and for the further reason that the executive
session is necessary for the protection of the public interest had been approved.
Discussion will be limited to pending litigation. No official actions or votes will be taken
during the executive session. Motion carried. Time in: 8:39 p.m. Moved by Council
Member Jensen, seconded by Council Member Sookram to come out of executive session
where no official actions or votes were taken. Voting Yea: Yerger, Ellis, Gibson, Jensen,
Legband, Kuhns, Sookram, Ganem. Motion carried. Time out: 9:42 p.m.

ADJOURNMENT Motion made by Gibson, seconded by Sookram to adjourn; time: 9:42 P.M.
Voting Yea: Yerger, Ellis, Gibson, Legband, Ganem, Sookram, Kuhns, Jensen. Motion carried.
Agenda posted at the Municipal Building on December 23, 2020 and online at www.fremontne.gov.
Agenda distributed to the Mayor and City Council on December 23, 2020. This meeting is preceded
by publicized notice in the Fremont Tribune and the agenda, including notice of study session, is
displayed in the Municipal Building and is open to the public. The official current copy is available at
City Hall, 400 East Military, City Clerk’s Office. The City Council reserves the right to go into
Executive Session at any time. A copy of the Open Meeting Law is posted in the City Council
Chambers for review by the public. The City of Fremont reserves the right to adjust the order of items
on this agenda.
APPROVED AND ACCEPTED AS THE OFFICIAL COPY OF THE FREMONT, NEBRASKA
Community Development Agency & Regular City Council Meeting Minutes for December 29, 2020.
Tyler Ficken, City Clerk

Joey Spellerberg, Mayor

STAFF REPORT
TO:

HONORABLE MAYOR AND CITY COUNCIL

FROM:

Dave Goedeken, Director of Public Works/City Engineer

DATE:

January 12, 2021

SUBJECT:

Annual NDOR Maintenance Agreement Renewal

Recommendation: Approve Resolution 2021-001

Background: Consider Resolution approving annual renewal of Department of
Roads Maintenance Agreement No. 11. Agreement provides for general
maintenance of State Highways within City Limits by the Street Department and
authorize Mayor to sign Roadway Maintenance Certificate of Compliance for
calendar year 2020. The Maintenance Agreement is for the 2021 calendar year.
Fiscal Impact: State reimbursement to the City is set by State law and is included in
the Street Fund. The City’s reimbursement for maintenance is $29,610.00.

RESOLUTION NO. 2021-001

A Resolution of the City Council of the City of Fremont, Nebraska, to approve the
renewal of Maintenance Agreement No. 11, and all related documents, with the
Nebraska Department of Roads.
NOW THEREFORE BE IT RESOLVED: That the Mayor and City Clerk are hereby
authorized to execute the renewal of Maintenance Agreement No. 11, and all related
documents, with the Nebraska Department of Roads.
PASSED AND APPROVED THIS 12th DAY OF JANUARY, 2021

_____________________________
Joey Spellerberg, Mayor
ATTEST:
___________________________
Tyler Ficken, City Clerk

STAFF REPORT
TO:

Honorable Mayor and Fremont City Council

FROM:

Alan Kaspar, Director of Electrical Engineering
Troy Schaben, Assistant City Administrator Utilities

DATE:

January 12, 2021

SUBJECT:

Purchase of 15kV Primary Underground Distribution Cable

Recommendation: Approve resolution 2021-002 awarding contract for purchase of 15kV
Primary Underground Distribution Cable to Wesco.
Background:
A new substation, Substation H, will be constructed to serve additional electrical demand
from upgrades and additions to Wholestone Farms facilities. This cable is the primary
underground cable for the distribution circuits leaving the substation, known as
“getaways.”
Bids were solicited and received for the Purchase of 15kV Primary Underground
Distribution Cable. Bids were opened and read aloud at 2:00pm on December 22, 2020.
Four bids were received:

Bidder
Border States Electric
RESCO
Dutton-Lainson Company
Wesco

Base Bid
$247,330.00
$27.82/foot
$25.20/foot
$25.68/foot

Evaluated Price
$264,643.10
$278,200.00
$252,000.00
$215,712.00

Bid Bond Lead Time
Y
26-28 wk
Y
18-20 wk
Y
18-20 wk
Y
7-8 wk

Staff performed a thorough review of the proposals and responded to bidders with some
follow-up questions. Border States Electric did not include sales tax in their bid, the adjusted
price is reflected above. RESCO and Dutton-Lainson had 10,000-foot minimum order
quantities, the adjusted price is reflected above. Wesco included the appropriate amount of
sales tax and bid the cable quantity as specified.
Wesco was determined to be the lowest responsible bidder.
Staff recommends that City Council approve the resolution to award the Contract for Purchase
of 15kV Primary Underground Distribution Cable to Wesco in the amount of $215,712.00.
The Utility & Infrastructure Board approved this recommendation with a 5-0 vote at their
regular meeting on December 29, 2020.
Fiscal Impact:
Wholestone Farms has agreed to reimburse the City for 63.63%, or $137,257.55, to
purchase this cable. The remaining 36.37%, or $78,454.45, is the City’s fiscal impact for
this purchase, and is within the current capital budget.

RESOLUTION NO. 2021-002

A Resolution of the City Council of the City of Fremont, Nebraska, awarding
the contract to Wesco for the purchase of 15kV Primary Underground Distribution
Cable in the amount of $215,712.00.
WHEREAS, the City of Fremont sought and received proposals for the purchase of
15kV primary underground distribution cable; and,
WHEREAS, Wholestone Farms has agreed to reimburse the City for 63.63%, or
$137,257.55, to purchase this cable; and,
WHEREAS, The Utility & Infrastructure Board approved this recommendation with a
5-0 vote at their regular meeting on December 29, 2020.

NOW, THEREFORE BE IT RESOLVED, the Mayor and City Council of the City of
Fremont award the contract to Wesco for Purchase of 15kV Primary Underground
Distribution Cable in the amount of $215,712.00.
PASSED AND APPROVED THIS 12th DAY OF JANUARY, 2021.

________________________________
Joey Spellerberg, Mayor

ATTEST:

_______________________________________
Tyler Ficken, City Clerk

STAFF REPORT
TO:

Honorable Mayor and City Council

FROM:

Jennifer McDuffee, Director of Human Resources

DATE:

January 12, 2021

SUBJECT:

Medical and Dental Claims Administrator Renewal Agreement

Recommendation: Authorize the Mayor to sign the Administrative Services Agreement with Blue
Cross and Blue Shield of Nebraska for the 2020-2021 plan year.
BACKGROUND: On August 25, 2020, Council approved extending administrative services for
medical and dental insurance with Blue Cross and Blue Shield of Nebraska. An updated
agreement was not available at that time.
Staff and the City Attorney’s office have reviewed and approved the updated Administrative
Services Agreement.
FISCAL IMPACT: Signing this document does not have any fiscal impact, it is an administrative
document related to the coverage previously approved by City Council.

FIRST AMENDMENT
TO
ADMINISTRATIVE SERVICES AGREEMENT
BETWEEN
BLUE CROSS AND BLUE SHIELD OF NEBRASKA, INC.
AND
CITY OF FREMONT
Plan Sponsor: City of Fremont (“THE GROUP”)
Group No.: 101425
Amendment Effective Date: October 1, 2020
Administrative Services Agreement (“Agreement”) Effective Date: October 1, 2019
Renewal Period: October 1, 2020 through September 20, 2021
This is an Amendment to the Administrative Services Agreement (the “Agreement”) between
City of Fremont ("THE GROUP" or "THE PLAN") and Blue Cross and Blue Shield of
Nebraska, Inc. (“BCBSNE”). Pursuant to this Amendment, THE GROUP and BCBSNE have
agreed to extend the term of the existing Agreement through the end of the Renewal Period,
noted above, with the following modifications.
The Agreement is hereby amended as follows:
1.

2.

The first sentence of the Agreement is amended to replace Blue Cross and Blue
Shield of Nebraska with Blue Cross and Blue Shield of Nebraska, Inc.
Section A of the Recitals is amended to read as follows:
A.

3.

BCBSNE is a domestic insurance company, licensed to sell
insurance in the State of Nebraska. BCBSNE is also engaged in
the business of providing administrative services to entities which
have self-insured, or partially self-insured, health benefit plans for
eligible employees.

The first sentence of Recitals, Section B, is amended to read as follows:
The Benefit Plan Document includes this document and Attachments, and
the Summary Plan Description and Amendments thereto, all of which are
incorporated herein by reference.

4.

The Definitions Section of the Agreement is amended to delete the definition of
“Client Profile.”

5.

The second sentence of Section II.A (BCBSNE’s Services – Summary Plan
Description) of the Agreement is amended to read as follows:
If THE GROUP prepares its own Summary Plan Description, BCBSNE
will provide an initial review of the Summary Plan Description for
accuracy in accordance with the benefits and information outlined in
BCBSNE’s internal administrative processes and procedures.

6.

Section II.E (BCBSNE’s Services – Claims Processing) of the Agreement is
amended to delete the following sentence:
BCBSNE relies on documentation provided in the Client Profile in
providing claims administrative services for THE GROUP.

7.

Section II.E (BCBSNE’s Services) of the Agreement is amended to add the
following to the end thereof:
A service for which a bill, statement or invoice is generated is
considered paid on the date appearing in BCBSNE’s claim system.

8.

The Agreement is amended to delete Section II.T.6 (BCBSNE’s Services-Michigan
HICA Tax) in its entirety.

9.

Sections III.A and III.B (THE GROUP’s Services) of the Agreement are amended
in their entirety to read as follows:
A.

B.

The Employees eligible for coverage under the Plan, and specific
requirements for eligibility, are determined by THE GROUP.
Dependents of an eligible Employee may also be eligible for
coverage under the Plan, if they meet the definition of Eligible
Dependent, as defined in the Summary Plan Description.

THE GROUP agrees to follow eligibility and effective date of
coverage guidelines, as stated herein, and/or within the Summary
Plan Description, and/or Client Profile. Enrollment for coverage
under the Plan is completed through THE GROUP, pursuant to its
enrollment procedures.
Rules regarding eligibility, Special
Enrollment, Late Enrollment and changes in benefit elections are
described in the Summary Plan Description.
Information
regarding eligibility and termination of eligibility of Employees,
Subscribers and Covered Persons must be furnished to BCBSNE
within 60 days of the event.
THE GROUP’s records relating to such coverage shall be open to
BCBSNE for review at reasonable times. THE GROUP shall be
responsible for ensuring the accuracy of its eligibility information.
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BCBSNE shall have no liability to THE GROUP or any Covered
Person as a consequence of inaccurate eligibility information.
The coverage of any Employee or Eligible Dependent may be
canceled for fraud or intentional misrepresentation of a material
fact, including misrepresentation about a claim or eligibility for
coverage. When the fraud or misrepresentation occurs during
enrollment and is discovered within two years of the enrollment,
coverage will be rescinded back to the date of the initial
enrollment, subject to BCBSNE’s provision of a 30-day advance
notice of such rescission. Claims incurred after the retroactive date
of termination shall not be further processed and/or paid under the
Plan. Claims incurred after the retroactive date of termination that
were paid under the Plan will be treated as erroneously paid claims
under the Plan. Neither the acceptance of employee contributions
nor the processing of claims will constitute a waiver of BCBSNE’s
or the GROUP’s rights under this paragraph. Written notice will
be sent by certified mail to the Employee or Eligible Dependent at
his or her last-known address as shown by the membership records
and shall be effective the date notice is mailed.
10. The first paragraph of Section VI.A.3 (Compensation – Value Based
Arrangements with Contracting Providers) of the Agreement is amended to read as
follows:
BCBSNE has contracts with certain health care providers that vary
from traditional fee for service arrangements. These arrangements
may include case and/or per diem payments, bundled or episode of
care payments, and payments to accountable care organizations
(“ACOs”) and patient-centered medical homes (“PCMHs”) in the
form of care coordination and care management payments, quality
bonuses, and shared savings payments (“value-based care
payments” or “VBC Payments”). The VBC Payments to each
ACO or PCMH will differ based on the specific contract in place
with BCBSNE.
11. Section VI.C (Compensation – Prescription Drug Benefits) is amended to add the
following to the end thereof:
Rebates received from manufacturers of drugs and supplies on
claims that are processed through THE GROUP’s medical benefits
will be retained by BCBSNE.
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12. Section VIII (Term) is amended to replace the last sentence with the following:
THE GROUP understands and agrees that BCBSNE may deny any
claims that are processed while any amount is past due under this
Agreement.
13. Section IX.B (Processing Claims in the Event of Termination) is amended to read
as follows:
B.

THE GROUP will arrange with BCBSNE for payment of such
claims. Unless the parties agree otherwise, BCBSNE will continue
to process claims for services provided during the Term of this
Agreement for a period of 12 months after termination of this
Agreement. The advance deposit will be returned as set forth on
Attachment 2, Section A., 2.

14. Section X (Data) is amended to add the following to the end thereof:
When BCBSNE releases BCBSNE Proprietary Data to THE
GROUP for an approved data use, THE GROUP agrees to: (1)
limit the use of BCBSNE Proprietary Data strictly for the purpose
for which it was disclosed; (2) only use the minimum necessary
BCBSNE Proprietary Data to fulfill the purpose for which it was
disclosed; (3) not commingle BCBSNE Proprietary Data with third
party information; (4) not convert aggregated BCBSNE
Proprietary Data into disaggregated information so as to identify
the disclosing party or a licensee of BCBSA; (5) fully protect and
preserve the confidential nature of BCBSNE Proprietary Data; (6)
not use, distribute or exploit (e.g., resell) BCBSNE Proprietary
Data; and (7) immediately notify BCBSNE of any ownership
changes. THE GROUP must obtain written consent from
BCBSNE prior to sharing BCBSNE Proprietary Data with third
parties. BCBSNE may request that the receiving entity execute
BCBSNE’s non-disclosure agreement.
Additionally, when
BCBSNE releases BCBSNE Proprietary Data to a third party for
an approved data use, BCBSNE will require the receiving entity to
execute a non-disclosure agreement that addresses these
requirements.
BCBSNE may request a limited audit of THE GROUP solely for
the purpose of ensuring compliance with the limitations set forth in
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this Section X. Such audit shall be undertaken not more than
annually.
Subject to the requirements of law, this Agreement, and the
Parties’ business associate terms, THE GROUP agrees to destroy
or return BCBSNE Proprietary Data to BCBSNE upon conclusion
of the purposes for which BCBSNE Proprietary Data was
disclosed. BCBSNE Proprietary Data that cannot be reasonably
returned or destroyed must be maintained by the receiving Party in
accordance with the confidentiality terms and conditions of this
Agreement.
15. Section XII (Stop Loss Provision) of the Agreement is amended in its entirety to
read as follows:
THE GROUP will make payments to BCBSNE required under this
Agreement regardless of any stop loss insurance coverage that may
cover such claims and regardless of the existence of any pending
stop loss insurance reimbursement that has not been paid to THE
GROUP. BCBSNE is not responsible for compliance with any
terms and conditions contained within THE GROUP’s stop loss
insurance contract. THE GROUP releases and holds BCBSNE
harmless for denials of claims submitted to THE GROUP's stop
loss insurance carrier.
16. The last sentence of Section XIV.F. (General Provisions – Calls and Texts) of the
Agreement is amended to read as follows:
Without limit, these calls may pertain to plan administration,
treatment options, special investigations pertaining to fraud, waste
or abuse, health-related benefits and services, enrollment, payment,
or billing.
17. Section XIV.J (General Provisions-Representations) of the Agreement is amended
to read as follows:
J. All statements, in the absence of fraud, made by THE GROUP or the
Covered Person will be deemed representations and not warranties. No
such statements will void coverage or reduce the Plan benefits unless
contained in the attached Summary Plan Description, or the Subscriber’s
enrollment information. Neither acceptance of premium nor payment of
Claims will constitute a waiver of available defenses.
18. The last sentence of the re-lettered Section XIV.L (General Provisions-Notice) of
the Agreement is amended in its entirety to read as follows:
THE GROUP’s address is shown on the Summary Plan Description.
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19. Attachment 1 (Administrative Services Agreement Summary) of the Agreement is
amended to include the following changes:
Section A (Administrative Service Fee) is amended to read as follows:
Description
Administrative Services - Medical

Service Fee
N/A % of Net Paid Claims
for health coverage.
$44.88
per
enrolled
Subscriber per month under
health coverage effective
October 1, 2020.
$45.78
per
enrolled
Subscriber per month under
health coverage effective
October 1, 2021.
N/A % of Net Paid Claims
for dental coverage.

Administrative Services - Dental

Utilization Management

$3.90
per
enrolled
Subscriber per month under
dental coverage
$0.65

Telehealth Services (American Well)

$0.25

External Reinsurer Reporting Services

$3.00
per
enrolled
Subscriber per month under
health coverage.
External Pharmacy Benefit Management N/A
(PBM) Reporting Services
External PBM Implementation
N/A
External Subrogation Reporting Services

N/A

External Subrogation Implementation

N/A

Section B (Out-of-Area Service Fees) is amended to incorporate the
following changes to Section B.1.a (Access Fee) and B.3.b (Other Outof-Area Service Fees):
1. BlueCard Fees:
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a. Access Fee: The standard Access Fee will be the percentage
listed below of the Discount not to exceed $2,000 for any claim in
another plan area. (Included in Net Paid Claims)
(1) 3.97% for period October 1, 2020, through December 31,
2020; and
(2) 3.79% for period January 1, 2021, through September 30,
2021.
3. Other Out-of-Area Services Fees:
b. For international claims, the standard AEA Fee will be $5.50
for professional claims, $18.55 for institutional claims, and $4.35
for Covered Person-submitted claims.
20. Attachment 2, Section B.3 (Special Financing Arrangements – Authorized
Employees) is amended to read as follows:
THE GROUP’s employees who are authorized to communicate
with BCBSNE’s authorized employees are:
Joellen Sheets
Jody Sanders
21. Attachment 3 (Funding Rates) is hereby amended in its entirety to read as follows:
The amount of recommended monthly charges to be collected and
retained by THE GROUP shall be determined by THE GROUP.
THE GROUP agrees to hold BCBSNE harmless in the event of
insufficient funding by THE GROUP.

22. Attachment 4 (Reserve for Unreported and Pending Claims) is hereby amended in
its entirety to read as follows:
RESERVE FOR UNREPORTED AND PENDING CLAIMS
AT THE END OF THE TERM OF THIS AGREEMENT
The current estimate by BCBSNE of the potential liability,
excluding Administrative Expense, of THE GROUP in the event of
termination of this Agreement during, or at the end of the Term of
this Agreement shall be determined by THE GROUP. THE
GROUP agrees to hold BCBSNE harmless in the event of
insufficient reserving by THE GROUP.
23. Attachment 5 (Rx Nebraska Program) of the Agreement shall be replaced with the
revised Attachment 5, attached, which includes the pharmacy benefit
administration changes.
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24. All other terms and conditions of the Agreement, not otherwise inconsistent
herewith, shall remain in full force and effect.

Please indicate acceptance of the Agreement modifications by signing below.
CITY OF FREMONT
(PLAN SPONSOR / THE GROUP)

BLUE CROSS AND BLUE SHIELD OF
NEBRASKA, INC. (BCBSNE)

By
Signature

By
Signature

Title
Title
Address
City

State

Mailing Address: P.O. Box 3248
Omaha, NE 68180-0001

Zip Code

Date:

Date:
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ATTACHMENT 5

City of Fremont
“THE GROUP”

October 1, 2020
Effective Date
RX NEBRASKA PROGRAM

BCBSNE will provide pharmacy benefit management services as described herein. To the extent not
specifically described in this Attachment 5, the terms of the Administrative Service Agreement shall
control the administration of THE GROUP’s pharmacy benefits.
1.

DEFINITIONS
Whenever used in this Attachment, the following definitions apply:
A. “Average Wholesale Price” (AWP) means the average wholesale price of a prescription drug as
set forth by the Pricing Source and in accordance with the NDC-11 price at the time a Claim is
processed. The price file will be updated no less frequently than once every three (3) business
days through the Pricing Source.
B. “Brand Drugs” means those pharmaceuticals designated by the Pricing Source as having a multisource indicator of M, N, or O or as otherwise defined by Pricing Source.
C. “Claim” or “Claims” means requests for payment submitted by Network Participants or Members
for pharmaceutical products or services.
D. “Claims Adjudication” means the determination of whether a given Claim is entitled to
reimbursement pursuant the terms and conditions of a Benefit Plan and the amount payable to or
by a Network Participant or Member pursuant to such Benefit Plan, the applicable Network
Contract and any other applicable factors, including any Copayment/Deductible or Coinsurance
payable by a Member, as well as concurrent (on-line at point of service) Drug Utilization Review.
E. “Coinsurance” means that portion of the amount claimed for Covered Prescription Drug Services,
calculated as a percentage of the charge for such services, which is to be paid by Members
pursuant to the Member’s Plan.
F. “Compound Drug” means a prescription where two or more pharmaceutical products are mixed
together, and which, at a minimum, one pharmaceutical product must be a Federal Legend Drug.
The end product must not be available in an equivalent commercial form. The product will not be
considered a Compound Drug if it is reconstituted or if, to the active ingredient, only water,
alcohol, flavoring, coloring or sodium chloride solutions are added.
G. “Copayment/Deductible” means a fixed dollar portion of the amount claimed for Covered
Prescription Drug Services that is to be paid by Members pursuant to the Member’s Plan.
H. “Covered Prescription Drug Services” means the managed pharmacy services/pharmaceutical
products available to Members and eligible for reimbursement pursuant to the Member's Benefit
Plan.
I.

“Dispensing Fee” means the fee paid to Network Participants for the professional service of filling
a prescription and is typically added to the submitted ingredient cost or contracted rate.
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J.

“Drug Utilization Review” or “DUR” means the process whereby the therapeutic effects and cost
effectiveness of various drug therapies are reviewed, monitored and acted upon consistent with
the Member’s Benefit Plan.

K. “Electronic Prescribing” or “E-prescribing” means the process of creating, storing and transmitting
prescription information electronically, either by computer or hand-held device.
L. “Extended Supply Network” or “ESN” means the retail Network Participants who have agreed to
provide Members more than a one month’s (or as mutually agreed) quantity supply of Covered
Prescription Drug Services provided that the Member’s Benefit Plan has a mail service benefit
and a retail quantity days’ supply limit of one month (or as mutually agreed).
M. “Federal Legend Drug” means a pharmaceutical product, which is required by law to bear on its
packaging, “Caution: Federal law prohibits dispensing without a prescription” or “Rx Only”.
N. “Foreign Drug Claims” means Claims submitted through the Paper Claim process for
reimbursement of pharmaceutical products purchased outside of the United States.
O. “Formulary” means a list of various pharmaceutical products which is available to Network
Participants, members, physicians or other health care providers for purposes of providing
information about the coverage and tier status of Covered Prescription Drug Services.
P. “Generic Drugs” means all drugs that are not defined as “Brand Drugs.”
Q. “Mail Service” means the services through which Members may receive prescription drugs
through the mail from a mail order pharmacy that has entered into an agreement to provide such
services.
R. “Manufacturer” means a company that manufactures and/or distributes pharmaceutical drug
products.
S. “Maximum Allowable Cost” or “MAC” means the highest cost at which a Benefit Plan will
reimburse Network Participants or Members for pharmaceutical products present on the MAC list
at the time of service.
T. “Maximum Allowable Cost List(s)” or “MAC List(s)” means a proprietary database listing, owned
and maintained by BCBSNE or its designee, of multi-source pharmaceutical drug products and
supplies and the corresponding MAC.
U. “Member” means an individual who is eligible to receive Covered Prescription Drug Services at
the time of service.
V. “Network” or “Pharmacy Network” means the group of pharmacies that have been accepted as
Network Participants and have entered into agreements with BCBSNE or its designee to provide
Covered Prescription Drug Services to Members.
W. “Network Contract” means a contract between a Network Participant and BCBSNE or its
designee to provide Covered Prescription Drug Services to Members, as may be amended at any
time.
X. “Network Participant” or “Participating Pharmacy” means each individual pharmacy, chain or
other dispensing provider that has entered into a Network Contract with BCBSNE or its designee
to provide Covered Prescription Drug Services to Members.
Y. “Open Refill Transfer File” means a data file created by the Plan’s previous pharmacy benefit
manager containing its members’ mail prescriptions, thus enabling a subsequent pharmacy
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benefit manager, such as BCBSNE or its designee, to continue to fill those open mail
prescriptions.
Z. “Over the Counter Drugs” or “OTC Drugs” are products classified as OTC by Medi-Span as of the
fill date based on the NDC-11 dispensed.
AA. “Paper Claims” means the prescription drug services that are submitted to BCBSNE for
adjudication through the use of a paper claim form, generally by a Member subsequent to the
point of sale.
BB. “Plan” or “Benefit Plan” means the processing parameters and other information entitling a
Member to receive Covered Prescription Drug Services.
CC. “Pricing Source” means Medi-Span, or such other national drug database as BCBSNE may solely
designate, which establishes and provides updates to BCBSNE no less frequently than once
every three (3) days, or as otherwise required by law, regarding the AWP or other alternative
pricing benchmark as determined by BCBSNE for Covered Prescription Drug Services.
DD. “Provider Tax” means any tax on a Covered Prescription Drug Service required to be collected
or paid by a retail or mail seller for a Covered Prescription Drug Service.
EE. “Rebate(s)” means retrospective reimbursement of monetary amounts by a Manufacturer under
a Manufacturer’s discount program with pharmacy management vendor for pharmaceutical
products of that Manufacturer dispensed to a Member, for which the conditions precedent to
receiving such monetary amounts are satisfied. Rebates do not include manufacturer
administration fees, which are fees or other compensation received by BCBSNE and/or a
pharmacy management vendor from a Manufacturer for services relating to the administration of
Rebates under an agreement.
FF. “Specialty Pharmacy” means a licensed pharmacy designated by BCBSNE, or its designee, to
provide Specialty Pharmaceutical Products. The list of Specialty Pharmacies may change at any
time without notice.
GG. “Specialty Pharmaceutical Product(s)” means designated complex injectable and oral drugs,
generally covered up to a 30-day supply, which have very specific manufacturing, storage, and
dilution requirements. Specialty drugs are drugs including, but not limited to drugs used for:
multiple sclerosis; rheumatoid arthritis; hepatitis C; Crohn’s disease; anemia; and hemophilia.
Specialty drugs may only be available through designated Specialty Pharmacies. BCBSNE
reserves the right to change designated Specialty drugs and suppliers at any time without prior
notice.
HH. “Usual and Customary” or “U&C” means the lowest price, including any Dispensing Fee and
Vaccine Dispensing Fee a Network Participant would charge a particular customer if such
customer were paying cash for the identical prescription drug service on the date dispensed.
This includes any applicable discounts including but not limited to senior discounts, frequent
shopper discounts, and other special discounts offered to attract customers.
II. “Vaccine Dispensing Fee” means the fee paid to the Network Participant for the professional
service of administering a vaccine and is added to the submitted ingredient cost or contracted
rate.
2.

GENERAL SERVICES
A. Claims Processing. BCBSNE will process Claims for Covered Prescription Drug Services
electronically submitted by Network Participants and Paper Claims received from a Member
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according to Plan and eligibility information and will pay eligible Claims and provide to the
submitting entity electronic notification of declined or ineligible Claims.
Claims are processed in accordance with the applicable Network Contract using “lesser of”
pricing methodology, meaning Claims will be paid at the lesser of (i) the contracted rate (either a
discount off of the applicable AWP or the MAC price) plus Dispensing Fee, Vaccine
Administration Fee, and any other taxes and fees; (ii) the Network Participant’s submitted
ingredient cost plus Dispensing Fee, Vaccine Administration Fee, and any other taxes and fees;
or (iii) the Network Participant’s submitted U&C. The applicable AWP used for retail and
Specialty Pharmacy will be based on the package size submitted. The applicable AWP for Mail
Service will generally be based on the NDC dispensed.
B. Formulary Services. Subject to certain limitations, BCBSNE will develop, maintain, and update its
Formulary or Formularies. THE GROUP acknowledges and agrees that BCBSNE may, from time
to time, consistent with the Plan, promote the dispensing of pharmaceutical products in a manner
consistent with the designated Formulary.
C. Rebate Management. BCBSNE will obtain Rebates for some Covered Prescription Drug Services
from Manufacturers. Such Rebate arrangements are based on volume purchase discounts or
other similar arrangements with Manufacturers.
D. Utilization Management.
BCBSNE may provide cost containment programs in the form of
utilization management programs on behalf THE GROUP. If provided, such services may be
subject to additional fees as described in the Pharmacy Program Fees Exhibit, if applicable.
E. E-Prescribing. BCBSNE or its designee will support e-Prescribing transaction standards for
eligibility, formulary, and medication history to allow prescribers to electronically send Members’
prescriptions directly to a Network Participant from the point-of-care.
F. Special Projects. Special projects, including any additional fees, may be mutually agreed to by
the parties and described in this Agreement, an amendment to this Agreement, or in a separate
agreement (e.g., a Non-Standard Benefit or Service Agreement).
G. Audits. THE GROUP, or a mutually agreed upon independent third-party auditor who agrees to
the terms of a confidentiality agreement, may conduct an annual audit as it relates to the
administration of this agreement. The rights granted to THE GROUP by this section shall be
limited to one audit or inspection during any twelve (12) month period, upon at least forty-five (45)
days’ written notice to BCBSNE, and shall be subject to the terms and conditions of the audit
guidelines between BCBSNE and PBM.
H. Cooperation upon Termination. Should THE GROUP terminate this Agreement, BCBSNE will
provide all standard industry PBM transition/data files that will be used by the new PBM to
minimize member disruption, including BCBSNE agreed upon claims files, prior authorization
files, accumulator files, mail open refill files, both pre and post termination date. THE GROUP will
reimburse BCBSNE any fees BCBSNE’s pharmacy management vendor charges BCBSNE for
providing such electronic files, including the fee for sending the mail outbound refill file. Such
fees will be included on THE GROUP’s monthly billing and shall be payable within 15 days of
mailing by BCBSNE.
3. REBATE MANAGEMENT SERVICES
A. Negotiating Rebates.
On its own behalf, BCBSNE or its designee have entered into, and may in the future, enter into
arrangements with Manufacturers under which a portion of prescription drug charges are rebated.
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In addition, pharmacy management vendors may receive administrative reimbursement or fees
directly from BCBSNE or drug or other companies for administrative services they deliver for
BCBSNE and those companies. These amounts are not considered Rebates as described here.
Pharmaceutical Rebates may be associated with drug claims processed under the Plan’s
pharmacy benefit. These Rebates amount vary, and may change during the year, based upon the
status of a drug in BCBSNE’s prescription drug formulary, drug utilization, benefit coverage,
unexpected generic launches, and other factors. The calculation and apportionment of Rebates is
subject to the terms and conditions of the applicable Manufacturer Agreement between the
Manufacturer and BCBSNE or its designee. BCBSNE cannot guarantee that Rebates will accrue
for any products or Covered Prescription Drug Services utilized by Members.
BCBSNE will credit to Plan’s account 100% of the allocated Rebates it receives from its
pharmacy management vendor(s). In some cases, BCBSNE’s pharmacy management vendor
receives Manufacturer administrative fees, which are retained by the vendor unless otherwise
noted in the Pharmacy Program Fees Exhibit, if applicable.
The calculation and apportionment of Rebates is subject to the terms and conditions of the
applicable Manufacturer Agreement between the Manufacturer and BCBSNE or its designee and
applicable law. BCBSNE cannot guarantee that Rebates will accrue for any products or Covered
Prescription Drug Services utilized by Members.
B.

Rebate Payments.
BCBSNE will have the right, upon notice, to make an adjustment to the Rebate guarantees in this
Agreement if Rebate revenue is decreased because Brand Drugs lose their patent, move to
generic status, or there is a change in law or change in interpretation of any law or action
(collectively, “Change in Law”). BCBSNE shall inform THE GROUP of an adjustment to Rebate
guarantees in writing not later than thirty (30) days prior to implementing the adjustment. In
addition, if any Change in Law has the effect of eliminating Rebates on prescription drugs, the
Rebate guarantees in this Agreement shall be null and void.
C. Rebate Payment Schedule.
Rebates (net of pharmacy administration fees, if applicable) will be credited to THE GROUP on
or before the 10th business day of the month following the month in which the Rebates are
received by BCBSNE.

D.

Rebates Upon Termination.
In the event this Agreement is terminated for any reason, BCBSNE may withhold from Rebate
payments to be paid to THE GROUP after such termination a total amount equal to ten percent
(10%) of the estimated amount of monies (“Withheld Amount”), as determined by BCBSNE, that
THE GROUP may owe to BCBSNE as a result of overpayments of Rebates by Manufacturers.
Upon final allocation of the last complete open quarter but in no event later than twelve (12)
months following the date of termination, BCBSNE will pay to THE GROUP the Withheld Amount,
less any monies definitively determined as a result of any Manufacturer audits or otherwise to be
owed to BCBSNE from THE GROUP due to an overpayment of Rebates (“Overpaid Rebates”).
In the event that Overpaid Rebates are greater than the Withheld Amount, a determination that
must be made no later than twelve (12) months following the date of termination, an amount
equal to the difference between the Overpaid Rebates and the Withheld Amount will be paid by
THE GROUP to BCBSNE (or be subject to the set off provisions) within thirty (30) days of
BCBSNE’s notification of same.
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ATTACHMENT 5
RX NEBRASKA PROGRAM
PHARMACY PROGRAM FEES EXHIBIT
BCBSNE will charge THE GROUP a $120 per Claim fee for Prescription Drug Claims that are
included in the Specialty Copay Solutions Program. This fee will be in addition to the standard
Administrative Service Fee. BCBSNE will provide THE GROUP with a quarterly billing reflecting
the amount due BCBSNE from THE GROUP for the previous quarter (e.q., Quarter 3 claims will
be billed at the end of Quarter 4). The billing will be payable within 15 days of its mailing by
BCBSNE.
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STAFF REPORT
TO:

Honorable Mayor and City Council

FROM:

Tyler Ficken, City Clerk

DATE:

January 12, 2021

SUBJECT:

Cement/Asphalt/Excavate Work License Application

Recommendation: Move to approve the Cement/Asphalt/Excavate worker license
application(s) as presented subject to fulfillment of all licensing requirements

Background: Cement/Asphalt/Excavate workers are required to apply for their first license
with the City Council as there is not an examination given. There is no need to reapply with
the City Council as long as the applicant keeps their license in force every year. Licensed
cement/asphalt/excavate workers have a 60-day grace period to renew their license after
April 1st of every year.
Business
JDM Concrete Inc.

Applicant
Russell Zvroski

Type
Cement

STAFF REPORT

TO:

HONORABLE MAYOR AND CITY COUNCIL

FROM:

Todd Bernt, Fire Chief

DATE:

January 12, 2021

SUBJECT:

Tri-Mutual Aid Firefighters Association Interlocal Agreement

Recommendation: Move to approve resolution 2021-003 for Mayor and Fire Chief to sign
agreement with the Tri-Mutual Aid Firefighters Association.
Background: This is a renewal of the current agreement. Currently, the fire department
is a member of the Tri-Mutual Aid Firefighters Association and have been for the last 20
years.
This agreement is to establish the terms and conditions by which any party to the mutual
aid agreement may request aid and assistance from one another fire department in
responding to a significant event, an emergency, or a disaster that exceeds the
resources available to the requesting party.
This association meets bi-monthly to discuss local, state, and national issues that affect
all fire department within the association. Mutual aid agreements are common in the fire
and emergency medical service professions.
The agreement was reviewed and approved by the city attorney.
Fiscal Impact: Budgeted is $150.00 annual membership dues.

TRI-MUTUAL AID FIRE FIGHTERS ASSOCIATION
INTERLOCAL AGREEMENT

Under the authority of the Nebraska Interlocal Cooperation Act, Article 8 of Chapter 13 of
the Nebraska Revised Statutes, this Mutual Aid Agreement is hereby entered into by the
communities and the rural/suburban/special fire districts within Douglas County Nebraska, Sarpy
County Nebraska, Cass County Nebraska, Washington County Nebraska, Dodge County
Nebraska, Saunders County Nebraska, and Pottawattamie County Iowa, as described in Section 1
below.
WHEREAS, the Interlocal Cooperation Act authorizes local government agencies to enter
into agreements for purposes of providing services to each other; and,
WHEREAS, the entities described in Section 1 below desire to create an association so that
they may work together and mutually cooperate in fighting fires and responding to other
emergencies which assume or threaten to assume proportions beyond the capacity of the fire and
EMS defenses of any individual town, rural or suburban fire district, or of any community; and,
WHEREAS, the signatories to this Agreement have agreed to create the Tri-Mutual Aid
Fire Fighters Association for purposes of providing this assistance to each other; and,
WHEREAS, this Agreement contemplates that these entities will provide mutual aid and
protect the safety and lives of the property within the various communities from fire loss, medical
emergencies, natural and man-made disasters.
WHEREAS, Nebraska Law also provides that the parties may contemplate reimbursement
for services and assistance rendered to other governmental agencies should such mutual aid extend
beyond the agreed upon time; and,
WHEREAS, the Agreement also details the process by which the entities may recover from
each other, and may seek reimbursement when contemplated under the Nebraska Emergency
Management Act (NEMA) and the Federal Emergency Management Act (FEMA); and,
WHEREAS, the signatories to this Agreement have agreed as described herein.
NOW, THEREFORE, BASED ON THE PREMISES DESCRIBED HEREIN, THE
PARTIES AGREE AS FOLLOWS:

1. Tri-Mutual Aid Fire Fighters Association. The signatories to this Agreement comprise
the Tri-Mutual Aid Fire Fighters Association (‘Association’), which is made up of the
communities and rural/suburban/special fire protection districts of Douglas, Sarpy,
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TRI-MUTUAL AID FIRE FIGHTERS ASSOCIATION
INTERLOCAL AGREEMENT
Cass, Washington, Dodge and Saunders Counties of Nebraska and Pottawattamie
County of Iowa, namely:
Springfield
Carter Lake
Elkhorn Fire District
Papillion
Valley
Wahoo
Bellevue
Bennington
Gretna
Kennard

Louisville
Ponca Hills
Omaha Airport Authority
Murray
Yutan
Offutt
Omaha
Fort Calhoun
Arlington
Millard Fire District

Waterloo
Blair
Council Bluffs
Ralston
Boys Town
Plattsmouth
Irvington
Fremont
Fremont Rural
Ashland

The Tri-Mutual Aid Fire Fighters Association herein shall be governed by a board of
directors of three people elected by the member fire departments of the association as
provided by the Constitution and By-laws of the Association. The main office of the
Association shall be the Secretary-Treasurer of the Association. That office may
change at the desire of the Association. A copy of the Constitution and By-laws of the
Tri-Mutual Aid Fire Fighters Association shall be maintained in the office of the entity
and shall be available for review by any member.
2. Purpose. The purpose of the Tri-Mutual Aid Fire Fighters Association is to better
ensure the safety of the lives and property of citizens within communities from fire
loss, medical emergencies, and natural disasters. Each entity that is a member of the
association initiates their mutual cooperation in fighting fires and other emergencies,
which assume or threaten to assume, proportions beyond the capacity of the fire and
EMS defenses of any individual town, rural or suburban fire protection district, or of
any community or mutual aid association adjoining the Tri-Mutual Aid Fire Fighter
Association from which a request for assistance has been made. The entities initiate
the assistance to each other in the use of fire apparatus, medic units, specialized units
or apparatus, firefighter/EMTs, fire officials, fire, medical or HAZMAT/CBRN
(Hazardous Material/Chemical, Biological, Radiological, Nuclear) equipment and any
other items the fire defense required to control the fire, medical or HAZMAT/CBRN
related emergency or disaster.
3. Term Duration and Termination. This Agreement shall become effective upon its
execution and shall remain in effect for a period of ten (10) years absent further action
from any party. Upon expiration, this Agreement may be extended or renewed for an
additional term by mutual written Agreement of the party.
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This Agreement may be terminated upon mutual written consent of the parties, or any
individual party may withdraw from the Association by providing ninety (90) days
written notice to the others of its intention to withdraw from the Agreement. At the
end of the ninety (90) day period, such entity shall have no further obligation under this
Agreement.
4. Obligation of the Parties.
a. Provision of Aid and Assistance. When an entity within the Association needs aid
or assistance, they shall request assistance that they need from that member or
members from whom they need aid or assistance. Pursuant to the terms and
conditions set forth in this Agreement, it shall not be construed to impose an
obligation on any entity due to this Agreement to provide mutual aid when it has
been requested. When requested, an individual entity may deem itself unavailable
to respond and shall also inform their requester of its services.
b. Procedure for Requesting Assistance. The request for assistance shall be made by
the authorized representative of a recipient agency to the authorized representative
of the providing agency. This request must indicate that it is made pursuant to this
Agreement.

5. Equipment Available. Parties to this Agreement agree to make all available equipment
that they have as part of their stock available to mutual aid requests. Such equipment
shall include all fire apparatus, medic units, specialized units or apparatus, firefighters,
EMTs, fire officials, fire medical or HAZMAT/CBRN equipment and any other items
that might be required to assist in a fire, medical or HAZMAT/CBRN related
emergency or disaster.
a. Supervision and Control. It is understood that any Fire Department that is part of
the Association shall retain control of its own forces and that the Fire Chief and/or
his/her designated representative of the local Fire Department requesting mutual
aid shall be the coordinator, or incident commander, in charge of the entire task
force for the duration of an emergency requiring the use of mutual aid. It is
understood by the parties that incident command must be established and
documented using the required Incident Command System (ICS) form agreed to by
the parties (ICS Form 201). It is understood that all agencies that are a party to this
Agreement shall operate under the National Incident Management System (NIMS)
utilizing the Incident Command System (ICS) to ensure personnel accountability,
resource management and ability to request additional resources from within or
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outside the jurisdictional area of responsibility. Additionally, where and when
needed, the entities shall operate under a unified command structure which shall be
documented on an ICS Form 201.
b. Documentation of Service/Services at Scene. It shall be the responsibility of the
requesting department to document the scene specific details and summary of the
incident to justify the request and services under this Agreement. Each individual
party shall also document all services, personnel, and equipment utilized during an
event under this Agreement. This documentation shall be retained for three (3)
years following the date of the incident, or if a claim is made under the Nebraska
Emergency Management Act (NEMA) or the Federal Emergency Management Act
(FEMA) from the project close out date, whichever is later.
6. Reimbursement.
a. Each member of the Tri-Mutual Aid Fire Fighters Association shall be responsible
for its own expenses during the first twenty-four (24) hours of the operational
period, except for HAZMAT/CBRN costs, which may always be recoverable. It is
understood that the receiving agency shall reimburse the providing agency for the
following costs and expenses incurred by the providing agency because of
extending aid and assistance after the operating period of twenty-four (24) hours.
It is further understood that the reimbursement to the providing agency by the
receiving agency shall not be conditioned or contingent upon the receiving agency
being compensated or reimbursed through a claim made under NEMA or FEMA.
(1.) Personnel. – During the period of assistance, the providing agency shall
continue to compensate its employees according to the then prevailing
Ordinances, rules, regulations, and agreements, if applicable. During the first
twenty-four (24) hours of the operational period, those expenses shall be
considered to have been donated to the receiving agency.
(2.) Material, Equipment, Supplies, and Labor. – The providing agency shall be
reimbursed for all materials, equipment, supplies, and labor furnished by, used or
damaged after the first twenty-four (24) hours of the operational period. Such
reimbursement shall not be conditioned or contingent upon the receiving agency
obtaining reimbursement through a claim made under NEMA or FEMA. Any
material, equipment and supplies provided during the initial twenty-four (24)
hour operational period shall be considered donated resources. The receiving
agency shall not be responsible for reimbursing the providing agency for the cost
of any damage caused by gross negligence, willful and wanton misconduct,
intentional misuse, or recklessness of the providing agency’s personnel. The
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providing agency shall be responsible for tracking their own materials,
equipment, supplies and any other expenses that may be available for
reimbursement. Any equipment damaged while providing mutual aid should be
retained and the damage documented by the providing department. When
payment is due and further reimbursement is requested, the providing agency
shall submit invoices to the receiving agency for all costs and expenses and the
receiving agency shall pay the amount due upon reimbursement. In the absence
of a reimbursement fee and/or cost schedule for labor and equipment owned by
the providing agency being provided to the requesting agency prior to responding
to a mutual aid request, the most current and published FEMA Schedule of
Equipment Rates (Schedule) and the stipulations in 44 CFR 206.228 shall be used
as a basis for reimbursement of same or similar costs and expenses. Prior to their
use in mutual aid, if it is determined that there is no same or similar cost or
expense rate for equipment owned by the providing agency listed in the Schedule,
or if costs, rates, fees or services to be rendered are not stipulated in 44 CFR
206.228, then reimbursement shall be contingent upon the providing agency
submitting the anticipated costs, expense or fee to the requesting agency prior to
their engagement or use in mutual aid with payment subject to the actual final
invoice for such costs, expense or fee. If an agency submits for FEMA
reimbursement, the applicable requirements, and stipulations of 2 CFR 200 and
44 CFR 206.228 apply.
(3.) Notwithstanding the above, actual, and reasonable HAZMAT/CBRN costs
will be paid to the providing department giving assistance by the receiving
department and billed at rates no greater than the providing department’s
charges for its own jurisdiction. This shall include hazardous material
expenses from the moment the operation commences. The receiving
department requesting such HAZMAT/CBRN assistance may then recover
such costs paid from the responsible party causing or allowing such hazardous
materials spill or release.
b. Record Keeping. The receiving entity shall provide information, directions and
assistance for record keeping to the providing agency’s personnel. The providing
agency shall maintain records and invoices concerning reimbursement. In the event
of a declaration of disaster when reimbursement expenses for mutual aid are
attempted to be recovered from NEMA or FEMA, it shall be the responsibility of
the department requesting assistance to certify and submit all eligible expenses and
any accompanying documentation to NEMA/FEMA. The agency providing the
assistance shall cooperate in providing that information, such as the billing and
payment. The providing agency shall send an invoice for reimbursable costs and
expenses, if applicable, together with appropriate documentation as required by the
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receiving agency, as soon as practical after such costs and expenses have been
incurred. In instances where recovery is sought from NEMA or FEMA labor
apparatus and equipment rates should be included for the reimbursement rates
established by those entities. If those rates are determined not to be appropriate,
the agency requesting the payments beyond the reimbursement schedule is
responsible for providing the explanation as to why their rates may be unique and
higher than the NEMA/FEMA Schedule of Equipment Rates in place at the time.
c. Inspection of Records. All agencies subject to this Agreement shall make their
records regarding cost and expenses for assistance provided under this Agreement
available for audit upon request at any recipient of service under the Agreement.
7. Liability and Indemnity. Each department subject to the Tri-Mutual Aid Fire Fighters
Association Agreement shall be responsible for any liability for acts and omissions of
its employees, officers and volunteers while performing services under this Agreement.
Each party to this Agreement agrees to indemnify the others from all expenses incurred
because of the negligence or intentional acts of their personnel. Each party to this
Agreement shall maintain, at their own option, insurance, or self-insurance to provide
public liability protection for such indemnity obligation.
8. General Provisions.
a.

Independent Contractors. It is agreed that nothing contained herein is intended or
should be construed in any manner as creating or establishing a partnership or joint
venture between the Parties. All acts that either Party or their personnel, employees,
agents, contractors, or servants, perform pursuant to the terms of this Agreement
shall be undertaken as independent contractors and not as employees of the other.
The Parties shall, except as provided herein, act in their individual capacities and
not as agents, employees, partners, joint ventures or associates of the other. An
employee or agent of one shall not be deemed or construed to be the employee or
agent of the other for any purpose whatsoever. None of the Parties nor its personnel,
employees, agents, contractors, or servants shall be entitled to any benefits of the
other. The Parties shall not provide any insurance coverage to the other or their
employees including, but not limited to, workers’ compensation insurance. Each
Party shall pay all wages, salaries and other amounts due its employees and shall be
responsible for all reports, obligations, and payments pertaining to social security
taxation, income tax withholding, workers’ compensation, unemployment
compensation, group insurance coverage, collective bargaining agreements or any
other such similar matters. Any and all claims that may or might arise under the
Workers’ Compensation Act of the State of Nebraska on behalf of said personnel
or other persons while so engaged, and any and all claims whatsoever on behalf of
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any such person or personnel arising out of employment or alleged employment,
including without limitation claims of discrimination against a Party, its officers,
employees, agents, contractors or servants shall in no way be the responsibility of
another Party. No Party shall have any authority to bind the other by or with any
contract or agreement, nor to impose any liability upon the other. All acts and
contracts of each shall be in its own name and not in the name of the other, unless
otherwise provided herein.
b. Nondiscrimination. All parties agree that in accordance with the Nebraska Fair
Employment Practice Act, Neb.Rev.Stat. §48-1122, they will not discriminate
against any employee or applicant for employment, to be employed in the
performance of this Agreement, with respect to hire, tenure, terms, conditions,
or privileges of employment because of the race, color, religion, sex, disability,
or national origin of the employee or applicant. None of the Parties shall, in the
performance of this Agreement, discriminate or permit discrimination in
violation of federal or state laws or local ordinances.
c. Captions. Captions used in this Agreement are for convenience and are not used
in the construction of this Agreement.
d. Applicable Law and Venue. Parties to this Agreement shall conform to all
existing and applicable city ordinances, resolutions, state and local laws, federal
laws, and all existing and applicable rules and regulations. Nebraska law will
govern the terms and the performance under this Agreement.
Venue for any non-federal legal proceeding under this Agreement shall be in
the State of Nebraska, District Court of Douglas County and for any federal
legal proceeding in the United States District Court for the State of Nebraska
located in Omaha Nebraska.
e. Amendments/Modification. This Agreement may be modified only by written
amendment, duly executed by authorized officials of the Parties. No alteration
or variation of the terms and conditions of this Agreement shall be valid unless
made in writing and signed by the Parties hereto. Every amendment shall
specify the date on which its provisions shall be effective.
f. Drug Free Policy. All parties have established and maintain a drug free
workplace policy.

g. Conflict of Interest. In the performance of this Agreement, Requesting Agency
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will avoid all conflicts of interests or appearances of conflict of interest.
Requesting Agency will report any conflict of interest immediately to the other
party from whom aid is requested. Requesting Agency assures the other parties
that no employee or volunteer will have a financial or personal interest in this
Agreement.

Dated this _____ day of _______________, Year 2020
________________________________
Fire Department/Agency Name (Print)
________________________________
Chief Officer of Department/Agency (Print)
_________________________________
Chief Officer of Department/Agency
(Signature)
_________________________________
Community Governing Body Representitive
(Print)
_________________________________
Community Governing Body Represetitive
(Signature)

8

RESOLUTION NO. 2021-003

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF FREMONT, NEBRASKA,
TO ACCEPT THE AGREEMENT AND FOR THE MAYOR AND FIRE CHIEF TO SIGN
THE TRI-MUTUAL AID FIREFIGHTERS ASSOCIATION INTERLOCAL AGREEMENT.
WHEREAS, mutual aid agreements provide for additional resources to the residents in
the service area of the parties to such agreement; and,
WHEREAS, mutual aid agreements are common in the fire and emergency medical
service professions; and,
WHEREAS, the purpose of the mutual aid agreement is to establish the terms and
conditions by which any party to the mutual aid agreement may request aid and
assistance from one another in responding to a significant event, an emergency, or a
disaster that exceeds the resources available to the requesting party.
NOW THEREFORE BE IT RESOLVED: the Mayor and City Council accept the Tri-Mutual
Aid Firefighters Interlocal Agreement and authorize the Mayor and Fire Chief to enter into
the Mutual Aid Interlocal Agreement with Tri-Mutual Aid Firefighters Association.

PASSED AND APPROVED THIS 12th DAY OF JANUARY, 2021

________________________
Joey Spellerberg, Mayor
ATTEST:

___________________________
Tyler Ficken, City Clerk

STAFF REPORT
TO:

Honorable Mayor and City Council

FROM:

Jennifer McDuffee, Director of Human Resources

DATE:

January 12, 2021

SUBJECT:

Worker’s Compensation Claims Administrator Renewal Agreement

Recommendation: Authorize the Mayor to sign an agreement extending worker’s compensation
claims administration services with TRISTAR for the 2021 calendar year.
BACKGROUND: On December 8, 2020, City Council authorized renewal of the City’s worker’s
compensation claims administrative services with TRISTAR for the 2021 calendar year. An
updated agreement was not available at that time.
Staff and the City Attorney’s office have reviewed and approved the updated Administrative
Services Agreement.
FISCAL IMPACT: Signing this document does not have any fiscal impact, it is an administrative
document related to the coverage previously approved by City Council.

RISTAR

Claims Services Agreement
AGREEMENT made this ___ day of December, 2020 by and between TRISTAR Risk Management, a
California corporation having its principal place of business at 100 Oceangate, Suite 700, Long Beach CA
90802 (“TRISTAR”), and the City of Fremont a ______ corporation having its principal place of business
at 400 East Military Ave., Fremont, NE 68025 (“Customer”).
WHEREAS, Customer, as a qualified self-insured under applicable state law, has a self-insured retention
program with respect to workers’ compensation claims and claim expenses pertaining to Customer’s
business (“SIR Program”) with a retention level as set forth in Schedule A attached hereto (“Retention
Level”); and
WHEREAS, Customer has the sole responsibility to provide for competent claims administration and
claims funding with respect to claims and/or losses and claims expenses arising within the SIR Program;
and
WHEREAS, Customer desires to engage TRISTAR as the claims administrator with respect to those claims
and/or losses arising under the SIR Program, [including certain claims that were previously handled by
Customer or any other entity]; and
WHEREAS, TRISTAR desires to accept such engagement pursuant to the terms and conditions of this
Agreement;
NOW, THEREFORE, in consideration of the terms, conditions and other agreements set forth herein,
TRISTAR and Customer hereby agree as follows:
1.

Term

The term (“Term”) of this Agreement shall commence at 12:00 A.M. on January 1, 2021 (“Effective
Date”) and shall remain in effect through December 31, 2021 unless terminated prior in accordance
with the provisions of Section 9 of this Agreement.
2.

Engagement, Duties, and Authority of TRISTAR

2.1

Customer hereby engages TRISTAR and TRISTAR hereby accepts such engagement as the claims
administrator to represent and act for Customer with respect to all claims arising under the SIR
Program, occurring during the Term, reported to TRISTAR during the Term, and assigned to
TRISTAR by Customer (“Claims”). Claims shall consist of:
i)

“Takeover Claim(s)” which shall be defined as any Claim reported to TRISTAR that has been
handled by Customer or any preceding manager or administrator prior to being assigned to
TRISTAR and is open and pending as of the Effective Date; and

ii) “Newly Reported Claim(s)” which shall be defined as any Claim other than Takeover Claims.
2.2

The terms and conditions of this Agreement will continue to apply during the Term and during any
period Claims continue to be handled by TRISTAR. In consideration of payment of the agreedupon fees as set forth in this Agreement, TRISTAR agrees to perform the following services
(“Services”) during the Service Period as defined in Schedule A and any extension or renewal
thereof, if applicable, with respect to the Claims. Subject to the authority limits stated below,
TRISTAR shall:

2.2.1

provide to Customer the following basic services (“Basic Services”):
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i)

establish and maintain an electronic file with respect to each Claim (“Claim File”); such Claim
Files shall include accurate records and accounts of all transactions with respect to Claims; and
be maintained in accordance with prudent standards of record keeping;

ii)

conduct analysis of Claims to determine their validity [and compensability] in accordance with
Claims’ guidelines as may be agreed to by TRISTAR and Customer;

iii) establish case-specific reserves, adjust, resist, deny and/or settle Claims:
 up to the authority limit set forth in Schedule A (“Settlement Authority”);
 in excess of the Settlement Authority at the direction of and with the approval of the
Customer.
iv) upon approval or at the direction of Customer, use legal counsel where appropriate and assist
legal counsel in the preparation of cases for hearings, trials and/or appeals;
v)

comply with the Banking and Funding Schedule attached hereto as Schedule B which Schedule
governs the operation of an account maintained pursuant to Section 4 (“Account”);

vi) pursue, as deemed appropriate by TRISTAR, reasonable possibilities of subrogation,
contribution, or indemnity (not insurance or reinsurance recoveries) on behalf of Customer and
deposit all recovery amounts in the Account;
vii) refer all regulatory complaints to Customer and cooperate with Customer to resolve such
complaints;
viii) report cases involving suspected fraud to the appropriate state mandated agency and when
reporting to the state insurance department is required, use an internal special investigative unit
or contract with an entity to provide such services;
ix) provide TRISTAR’s standard claims reports to Customer; and
x)

make payments of valid claims for compensation, rehabilitation expenses, and other required
benefits payable under applicable insurance laws, together with Allocated Loss Adjustment
Expenses, out of funds provided by the Customer pursuant to Section 3 hereof subject to
the limitations and requirements of this Agreement.

2.2.2

provide to Customer information services in accordance with the provisions of Schedule C attached
hereto (“Information Services”);

2.2.3

provide, or use TRISTAR Managed Care, Inc. (“TMC”), an affiliate of TRISTAR, to provide,
utilization management services in accordance with the provisions of Schedule E attached hereto
(“Utilization Management Services”);

2.2.4

provide, or use TMC to provide, case management services in accordance with the provisions of
Schedule F attached hereto (“Case Management Services”); and

2.2.5

provide, or use vendors to provide, all other specialty services (“Other Specialty Services”) such as
early intervention, medical bill review, PPO network, Specialty Carve-out PPO networks for
Diagnostic Services and Durable Medical Equipment, claim call-in reporting (telephonic, electronic,
fax or internet), Special Investigation (SIU), and index bureau reports. Utilization Management
Services, Case Management Services, and Other Specialty Services shall be refereed to collectively
as “Specialty Services.” Specialty Services are charged as Allocated Loss Adjustment Expenses (as
defined in Section 12) or, where required by state law, as loss.
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3.

Duties of Customer

3.1

Customer shall:

3.1.1

promptly forward, or cause to be forwarded to TRISTAR, all claims, claim forms, demands, notices,
inquiries or correspondence concerning or related to Claims;

3.1.2

at the time that Claims are assigned to TRISTAR, provide TRISTAR with a copy of any
investigative and pertinent material;

3.1.3

not comment upon, discuss with third parties, or independently adjust, attempt to settle, or otherwise
process Claims without prior written notice to TRISTAR;

3.1.4

comply with the Banking and Funding Schedule as respects the operation of the Account including
Customer’s obligation to provide funds to TRISTAR for the payment of all Claims and Allocated
Loss Adjustment Expenses;

3.1.5

cooperate with TRISTAR with respect to the performance of Claim services, including, but not
limited to: responding promptly to TRISTAR’s requests for information; providing timely direction
to TRISTAR for matters exceeding its authority; meeting with TRISTAR, as may be needed; and
making decisions as required by this Agreement and within such time periods as to meet all legal
requirements applicable to the obligations under this Agreement;

3.1.6

report to any and all insurers, reinsurers or intermediaries all facts, notices, documents, and
information sufficient to comply with reporting requirements of said insurers or reinsurers regarding
the Claims hereunder. TRISTAR shall make no such reports unless specifically requested in writing
by Customer, or as specifically provided in this Agreement. TRISTAR shall however cooperate
with Customer with respect to Customer's obligations to insurers and reinsurers;

3.1.7

be responsible for managing the vendors (managed care, other third party administrators, and other
services) Customer has contracted with and meeting all requirements in connections therewith.
TRISTAR will have no responsibility or liability for the obligations of vendors or Customer in
connection with the services provided by such vendors and Customer shall indemnify, hold
harmless, and defend TRISTAR against any such liability, except that TRISTAR shall cooperate
with the vendors Customer contracted with and assist Customer with respect to such vendor
requirements;

3.1.8

using Customer’s letterhead, provide written direction to TRISTAR in the event Customer elects to
proceed with Utilization Management Services that do not comply with URAC guidelines as set
forth on Schedule F; and

3.1.9

perform all such other actions and things reasonably necessary or otherwise required to enable
TRISTAR to perform its services under this Agreement.

3.2

Customer represents and warrants that it is and shall remain throughout the Term a qualified selfinsured under applicable state law.

4.

Payment of Claims and Allocated Loss Adjustment Expense(s)

4.1

In addition to the invoices for Fees and Expenses (as defined in Subsection 5.5) addressed in Section
5 below, all Claims obligations, including loss, indemnity, and Allocated Loss Adjustment Expenses
and other Claim-related expenses, are the obligations of Customer and shall be funded by Customer
as provided in the Banking and Funding Schedule. Customer acknowledges that at no time will
TRISTAR be obligated to make any payments out of TRISTAR funds.
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4.2

Unless otherwise agreed by TRISTAR and Customer, Specialty Services which are listed on
Schedule D attached hereto shall be provided by TRISTAR’s Preferred Provider network, which
may include TRISTAR, its affiliates and subsidiaries (including TMC), or third parties. Specialty
Services will be charged to Customer as Allocated Loss Adjustment Expenses or, where required
by state law, as loss. Customer understands and agrees that TRISTAR may receive compensation
in connection with the Specialty Services, either by retaining a portion of the fees and expenses
charged to the Account, or by receiving fees from preferred providers. The amount TRISTAR
retains or receives will vary depending upon the preferred provider, and may be calculated based on
percentage of savings, percentage of revenue to the provider, or TRISTAR’s mark-up of provider
fees. The amounts retained or received by TRISTAR in connection with Specialty Services are in
addition to the Fees and Expenses paid to TRISTAR by Customer under Section 5 of this
Agreement. The fees set forth on Schedule D may be adjusted from time to time without prior
notice.

5.

Payment of Fees, Expenses, and Taxes

5.1

For Basic Services and Information Services performed, TRISTAR shall be entitled to and Customer
shall pay the fees and expenses, including Reimbursable Expenses (as defined in Subsection 5.2),
calculated and earned in accordance with this Section 5 and Schedule A.

5.2

TRISTAR shall be reimbursed for those expenses which are incurred by TRISTAR in the rendering
or performance of services and not incorporated in the Basic Fee (“Reimbursable Expenses”).
Reimbursable Expenses include, but are not limited to, any data processing or telecommunications
charges, hotel, travel, living and out-of-pocket expenses related to the provision of services pursuant
to this Agreement.

5.3

For all services other than Basic Services, Information Services, and Specialty Services provided
under this Agreement, Customer shall compensate TRISTAR in accordance with this Section 5 and
Schedule A (“Additional Services Fees”), plus Reimbursable Expenses. Additional Services Fees
and expenses charged pursuant to this Subsection 5.3 are in addition to those fees and expenses
charged under Subsections 5.1 and 5.2.

5.4

Customer shall be responsible to pay directly to the applicable taxing authority or to TRISTAR, if
imposed on TRISTAR, all federal, state and local taxes (other than net income taxes) which
TRISTAR may be required to pay or collect or which may be incurred or assessed against TRISTAR
or Customer, under any existing or future law, relating to the sale, delivery, rendering or provision
of services by TRISTAR to Customer (“Taxes”).

5.5

TRISTAR shall submit itemized invoices to Customer for all fees, Reimbursable Expenses, and, if
applicable, Additional Services Fees and Taxes (“Fees and Expenses”) incurred in accordance with
this Section 5 on a monthly basis and such invoice shall be paid by Customer to TRISTAR upon
receipt of same. Amounts which remain unpaid in excess of thirty (30) days from the date of receipt
of the invoice shall be subject to an interest charge of one and one-half (1.5%) percent per month,
such charge to be effective beginning thirty (30) days after the date due until paid.

6.

Records: Inspection, Access, and Ownership

6.1

Customer shall at all times retain the ownership of the Claim Files and Claims data (collectively,
“Claim File Information”). Customer acknowledges that TRISTAR has a right of continuing
possession and access to the Claim File Information, including any accessing software, hardware,
and systems to permit TRISTAR to fulfill all of its obligations under this Agreement, whether before
or after termination, including in the event of any dispute or legal action between the parties.
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6.2

Claim File Information shall, upon thirty (30) days prior written notice to TRISTAR, be available
for audit, review, and/or inspection by duly authorized representatives of Customer and by
regulatory authorities having appropriate jurisdiction. The parties agree that if there are more than
two (2) audits, reviews, and/or inspections including reasonable follow-up of the activities of
TRISTAR by Customer, regulatory authorities or other parties, or any combination thereof during
each twelve (12) month period of the Term, TRISTAR shall be compensated in accordance with
Subsection 5.3 for its involvement with any such additional audit(s), reviews, and/or inspections.

6.3

At the conclusion of TRISTAR’s obligation to handle Claims and subject to the payment of all Fees
and Expenses due TRISTAR, TRISTAR shall send directly to Customer or a third party selected by
Customer i) an electronic copy in TRISTAR’s then current format of the Claim File Information,
and ii) all open and closed physical Claim Files, if any (collectively, “Transfer Services”) in
accordance with Subsection 9.3. Customer hereby acknowledges that Customer, such third party
selected by Customer, or any succeeding administrator is responsible for retaining Claim File
Information that is transferred to it for the longest of the following time periods:
i)

for five (5) years from the closing of the Claim;

ii)

for the duration of any applicable regulatory requirement or state law; or

iii) for the duration of the applicable Statute of Limitations.
7.

Indemnification, Limitation of Liability

7.1

TRISTAR agrees to hold Customer harmless, defend, and indemnify Customer against any and all
losses, claims, expenses (including reasonable attorneys’ fees), fines, penalties, damages, judgments
or liabilities (“Liabilities”) asserted against Customer by a third party but only insofar as the same
have arisen as a proximate result of the actual fraud, negligence or willful misconduct of TRISTAR
in the provision of services under this Agreement.

7.2

Customer agrees to hold TRISTAR harmless, defend, and, upon demand, indemnify TRISTAR
against any and all Liabilities whatsoever to which TRISTAR may be subject, other than those
which TRISTAR is obligated to indemnify Customer pursuant to Subsection 7.1. Furthermore,
without limiting the generality of the foregoing, Customer shall indemnify and hold TRISTAR
harmless against any liability arising out of or related to (i) any act or omission of TRISTAR taken
or omitted to be taken at the request, direction, or approval of the Customer, (ii) any act or omission
of the Customer or any preceding manager or administrator or of any third party providing services
for Claims except those third parties contracted by TRISTAR to provide services for Claims
pursuant to this Agreement, (iii) TRISTAR being named in litigation as being responsible for the
payment of Claims, and (iv) Customer's failure to pay any Claim or Allocated Loss Adjustment
Expense(s) on a timely basis.

7.3

Customer and TRISTAR agree that all costs and expenses related to the obligation of a party to
defend or indemnify the other under Subsections 7.1 or 7.2 shall be paid as Allocated Loss
Adjustment Expenses attributable to the Claim which gave rise to the Liability, pending agreement
by the parties or by final determination by a court of competent jurisdiction as to a party’s
obligations under Section 7, if any.

7.4

Pursuant to this Section 7, when the indemnified party receives notice of a claim or suit with respect
to claims resulting from the assertion of liability by a third party for which indemnification is
provided by this Section, the indemnified party will promptly notify the indemnifying party and
provide a copy of the claim notice, summons and complaint, or other relevant documents. The
indemnified party shall cooperate fully with the defense of any such claim. The indemnifying party
shall consult with the indemnified party concerning counsel retained. Should the parties fail to reach
agreement on selection of counsel, the opinion of the indemnifying party shall govern the selection.
The indemnifying party shall control the conduct of the litigation and of other proceedings. The
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indemnifying party shall request counsel to keep both parties apprised of the status of the
proceedings by promptly reporting all significant developments and, in addition, by providing
general status reports on a timely basis. With regard to any claim for which indemnification is
sought hereunder, the parties shall mutually agree as to the acceptance of any settlement offer(s), or
alternatively, the indemnifying party shall decide whatever action is to be taken regarding any
settlement offer(s), provided, that, the indemnifying party in such case shall obtain the complete and
written release of the indemnified party with respect thereto.
7.5

Notwithstanding anything in this Agreement to the contrary, UNDER NO CIRCUMSTANCES
AND UNDER NO LEGAL THEORY (TORT, WARRANTY, CONTRACT, OR OTHERWISE)
SHALL TRISTAR BE LIABLE TO CUSTOMER, OR ANY OTHER PERSON, OR ENTITY FOR
ANY ACT PERFORMED, OR ANY FAILURE TO ACT, ON BEHALF OF CUSTOMER OR
ANY OTHER PERSON OR ENTITY OR IN THEIR INTEREST, FOR ANY FINES OR
PENALTIES, THE MULTIPLIED PORTION OF ANY MULTIPLIED DAMAGES, INDIRECT,
INCIDENTAL, CONSEQUENTIAL, EXEMPLARY, EXTRA-CONTRACTUAL, PUNITIVE,
OR SPECIAL DAMAGES OF ANY CHARACTER, OR ANY DAMAGES FOR WHICH THE
LAW OR PUBLIC POLICY PROHIBITS INDEMNIFYING OR INSURING EVEN IF TRISTAR
HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

7.6

As used in this Section 7, the terms “TRISTAR” and “Customer” shall include, respectively, the
directors, officers, employees, contractors, subcontractors, agents and other representatives of
TRISTAR or Customer.

7.7

The provisions of this Section 7 shall survive the termination of this Agreement.

8.

Confidential Information

8.1

The parties acknowledge that in the course of dealings between each other:

8.1.1

each party will acquire from the other information about business activities and operations, technical
information and trade secrets, all of which are highly confidential and proprietary (“Confidential
Business Information”). Confidential Business Information shall not include (i) information already
known to a party; (ii) information which now is or hereafter becomes publicly known through no
wrongful act of a party, (iii) information received by a party from a third party without similar restriction
and without breach of this Agreement; (iv) information independently developed by a party; (v)
information approved for release by written authorization of the other party; and (vi) information which,
after notice to a party providing a reasonable opportunity to contest disclosure, must be disclosed
pursuant to the requirements of a governmental agency or a final binding order of a court of competent
jurisdiction; and

8.1.2

each party may gain access to and/or generate information of Customer’s consumers, customers,
insureds or claimants which may include personally identifiable, financial and/or health information
which may be protected by federal, state and local laws (“Protected Information”).

8.2

In the event a party provides its Confidential Business Information and/or Protected Information
(collectively “Confidential Information”) to the other party (“Receiving Party”), such Confidential
Information shall be provided subject to the following confidentiality terms:

8.2.1

A party’s Confidential Information shall be safeguarded by the Receiving Party with at least as great
a degree of care as the Receiving Party uses to safeguard its own most confidential materials or
information relating to its own business.

8.2.2

The Confidential Information must be circulated, quoted, disclosed, or distributed solely on a “need
to know basis” and only to employees, attorneys, or consultants of the Receiving Party
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(“Representatives”) after such Representatives have been informed of and agreed to be bound by
this duty of confidentiality. Further, a Receiving Party agrees to obligate each of its Representatives
to a level of care sufficient to protect the Confidential Information from unauthorized use or
disclosure.
8.2.3

A Receiving Party and its Representatives shall not further circulate, quote, disclose or distribute
any of the Confidential Information except as permitted under this Section 8.

8.3

The provisions of this Section 8 shall survive the termination of this Agreement.

9.

Termination

9.1

This Agreement shall be terminated in accordance with any of the following subsections of this
Section 9:

9.1.1

Either party may terminate this Agreement by giving at least one hundred twenty (120) days prior
written notice of termination to the other party, such termination to be effective no sooner than the
first (1st) anniversary of the Effective Date.

9.1.2

Upon a material breach by TRISTAR or Customer in the performance of its duties or responsibilities
as provided in this Agreement, the non-breaching party may advise the breaching party of said
material breach by written notice. Except for breach by Customer for failure to pay Fees and
Expenses or a breach by Customer for failure to fund the Account as required in this Agreement
(“Monetary Breach”), the breaching party shall then have thirty (30) days from the date of written
notice within which to cure said breach. For Monetary Breach, the Customer shall have five (5)
business days from date of written notice within which to pay overdue Fees and Expenses to
TRISTAR or to fund the Account as required. The non-breaching party shall have the right to
terminate this Agreement upon written notice to the breaching party if the breaching party fails to
cure said material breach within the specified time period.

9.1.3

This Agreement shall immediately terminate at the election of either party upon the occurrence of
any of the following events with respect to the other party: its insolvency, its inability to meet its
debts as they mature, its filing of a petition of voluntary bankruptcy under any chapter of the US
bankruptcy laws, institution of proceedings to adjudge it bankrupt in an involuntary proceeding,
filing of a petition for rehabilitation or liquidation, execution of an assignment for the benefit of
creditors, its appointment by a court of a receiver, trustee, rehabilitator or liquidator, or its
dissolution.

9.2

If this Agreement is terminated for any reason pursuant to Section 9.1, TRISTAR shall cease the
handling of all Claims as of the effective date of termination (“Termination Date”) and TRISTAR
shall have no more obligations with respect thereto.

9.3

Upon termination of this Agreement:

9.3.1

TRISTAR and Customer shall perform all of their respective obligations in accordance with the
terms of this Agreement whether to be performed before or after the Termination Date until the
conclusion of TRISTAR’s obligation to handle Claims as set forth in Section 9.2 and Schedule A.
At that time and upon TRISTAR’s receipt of payment of all earned but unpaid Fees and Expenses,
TRISTAR shall provide the Transfer Services in accordance with Subsections 6.3 and 9.3.2.

9.3.2

Unless this Agreement has been terminated by Customer for cause pursuant to either Subsection
9.1.2 or 9.1.3, Customer shall reimburse TRISTAR for all fees and expenses incurred by TRISTAR
(“Transfer Fees”) in connection with the Transfer Services. These Transfer Fees shall be considered
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Additional Services Fees and calculated in accordance with Section 5.3. Transfer Fees shall include,
but not be limited to:
i)

the actual costs incurred (examples: packing materials and shipping expenses in the event there
are physical Claim Files); plus

ii)

TRISTAR’s fees for its services in effecting such transfer (examples: hourly fees for clerical
labor to inventory, sort, pack, and ship such Claim Files; hourly fees for data processing labor
to perform data extract and testing with receiving vendor; fees for production of notification
letters to claimants, attorneys, and medical providers).

9.3.3

As respects all Claims, Customer shall remain liable for the funding of the Account in accordance
with Section 4 and the payment of all Fees and Expenses in accordance with Section 5 that they
would have been liable for had the Agreement not been terminated.

10.

Independent Contractor

TRISTAR and its affiliates, shall act as an independent contractor(s) in providing services to
Customer hereunder. Neither this Agreement nor the performance thereof by TRISTAR shall create
nor be deemed to create any employer-employee, joint venture or partnership relationship between
TRISTAR or any of its affiliates, officers, directors or employees, on the one hand, and Customer
or any of its affiliates, officers, directors or employees, on the other hand.
11.

Force Majeure

If any cause or condition shall occur beyond the control of TRISTAR which wholly or partially
prevents the performance by TRISTAR of its obligations hereunder, including, without limitation,
any act of God or the public enemy, fire, explosion, flood, earthquake, war, riot, adverse weather
conditions, breakdowns in equipment or facilities, strike, slowdown, work stoppage or other labor
trouble, then TRISTAR shall be excused from its obligations hereunder to the extent made necessary
by such cause or condition and during the continuance thereof, and TRISTAR shall incur no liability
by reason of its failure to perform the obligations so excused. Such cause or condition shall not,
however, relieve Customer of the obligation to pay to TRISTAR fees and charges due to TRISTAR
for services rendered and expenses incurred hereunder prior to such stoppage.
12.

Definition “Allocated Loss Adjustment Expense”

12.1

For the purposes of this Agreement, Allocated Loss Adjustment Expense(s) (“Allocated Loss
Adjustment Expense(s)”) shall mean any fee or expense which is chargeable or attributable to the
investigation, coverage analysis, adjustment, negotiation, settlement, defense or general handling of
any Claim(s) or action(s) related thereto, or to the protection and/or perfection of the Customer’s
right of subrogation, contribution or indemnification, all as reasonably determined by TRISTAR.

12.2

Allocated Loss Adjustment Expense(s) may be incurred for services provided by TRISTAR, its
affiliates and subsidiaries, or third parties and include, but are not limited to, the following:

12.2.1

attorney’s fees and disbursements incurred in connection with the determination of coverage and/or
the adjustment, defense, negotiation or settlement of any Claim; attorney's fees incurred for
representation at depositions, hearings, pretrial conferences and/or trials;

12.2.2

fees and expenses incurred for: handling any Alternative Dispute Resolution proceeding (“ADR”);
legal actions, including trials or appeals; pursuing any declaratory judgment action, including
deposition fees; cost of appeal bonds; court reporter or stenographic services, filing fees, and other
court costs, fees and expenses; transcript or printing services and all discovery expenses; service of
process; witnesses’ testimony, opinions, or attendance at hearings or trial;
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12.2.3

fees and expenses for attendance at or participation in ADR proceedings, hearings, trials or other
proceedings by TRISTAR personnel or its subcontractors;

12.2.4

statutory fines or penalties; pre- and post-judgment interest paid as a result of litigation, unless
regulatory or reporting requirements define such interest as loss or indemnity payments;

12.2.5

subcontractors’ fees and travel expenses, including independent adjusters, automobile and property
appraisers, to the extent that same are incurred in the adjustment, negotiation, settlement or defense
of any Claim;

12.2.6

fees and expenses incurred in conjunction with the telephonic, web, or other electronic methods of
reporting Claims as set forth on Schedule D;

12.2.7

experts' fees and expenses including reconstruction experts, engineers, photographers, accountants,
economists, metallurgists, cartographers, architects, hand-writing experts, physicians, appraisers
and other natural and physical science experts, plus the fees and expenses associated with
preparation of expert reports, depositions, and testimony;

12.2.8

fees and expenses for surveillance, undercover operative and detective services or any other
investigations;

12.2.9

fees and expenses for: medical examinations, or autopsies, including diagnostic services, and
related transportation services; durable medical equipment; and medical reports and rehabilitation
evaluations, unless regulatory or reporting requirements define such fees and expenses as loss or
indemnity payments;

12.2.10

fees and expenses for any public records, medical records, credit bureau reports, index bureau
reports, and other like reports as set forth on Schedule D;

12.2.11

fees and expenses incurred where TRISTAR determines it is reasonable to pursue the rights of
contribution, indemnification or subrogation of the Customer, including attorney and collection
agency fees and/or expenses;

12.2.12

medical or vocational rehabilitation fees and expenses, and all other medical cost containment
services, including, but not limited to utilization review and management, pre-audit admission
authorization, hospital bill audit or adjudication, provider bill audit or adjudication, and medical
case management, if applicable, unless regulatory or reporting requirements define such expenses
as loss or indemnity payments as set forth on Schedule D; and

12.2.13

extraordinary travel and related fees and expenses incurred by TRISTAR at the express request of
Customer, which are not otherwise payable under this Agreement.

12.3

With respect to TRISTAR’s determination that a fee or an expense incurred pursuant to this
Agreement is an Allocated Loss Adjustment Expense, TRISTAR makes no representation or
warranty and assumes no responsibility that such determination (i) is in compliance with or meets
the requirements of any statistical plan filing, statutory, regulatory, or insurance industry reporting
scheme or the definition of “Allocated Loss Adjustment Expense” thereunder; (ii) is or could be
characterized as payment of loss or indemnity; or (iii) is or is not subject to insurance or reinsurance
coverage or limits. Customer agrees that it is responsible for making all such judgments and for
complying with any and all such requirements.
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13.

MMSEA

13.1

Section 111 of the Medicare, Medicaid, and SCHIP (State Children’s Health Insurance Programs)
Extension Act of 2007 (all of which together shall be referred to as “MMSEA”) (P.L. 110-173),
contains mandatory reporting requirements (“MIR”) for group health plan arrangements and for
liability insurance (including self-insurance), no-fault insurance, and workers' compensation (see 42
U.S.C. 1395y(b)(7) & (8)). As respects compliance with MMSEA under this Agreement:

13.1.1

Customer has the obligation to perform MIR requirements as respects Claims, register with the
Centers for Medicare and Medicaid Services (“CMS”) as a Responsible Reporting Entity (“RRE”),
and provide to TRISTAR all relevant information including the RRE Identification Number(s)
assigned. Customer has appointed the reporting agent(s) identified on Schedule A for the purpose
of meeting MMSEA obligations including MIR requirements (“Reporting Agent(s)”).

13.1.2

Reporting Agent services include determining Medicare eligibility, reporting to CMS eligible
Claims using the mandated format for a determination of Medicare eligibility, processing error
corrections, and providing quarterly reports. Where applicable, Reporting Agent should also
respond to all inquiries and requests for conditional payments, comply with settlement approvals,
negotiate and prepare claim set-aside agreements (“CSA’s”) and Medicare set-aside agreements
(“MSA’s”).

13.1.3

Customer consents to the disclosure by TRISTAR of Claims information required by MIR to
Reporting Agent or others for the purpose of providing MIR pursuant to this Agreement. Customer
and TRISTAR agree that Claim data reported to or by CMS is confidential and each shall take
reasonably necessary steps to protect the confidentiality of this data.

13.1.4

Customer agrees that fees and charges by Reporting Agent incurred for compliance with MMSEA
and other related services shall be paid by Customer and charged against the Claim Files as
Allocated Loss Adjustment Expenses. Such fees and charges are listed on Schedule D.

14.

Non-Hire

14.1

Without the written consent of the other, Customer and TRISTAR shall not:
i)

solicit for employment or employ any employee of the other who is or has been directly engaged
in the performance of this Agreement; and

ii) for a period of six (6) months following the termination of any employee who had been directly
engaged in the performance of this Agreement, solicit for employment or employ such employee
of the other.
14.2

Customer agrees that: (i) the prohibition against solicitation and employment of TRISTAR
employees by Customer in Section 14.1 without TRISTAR’s written consent shall also apply to any
affiliates of Customer; and (ii) that violation of this prohibition by Customer shall be deemed to be
a material breach of this Agreement by Customer. For purposes of this Section 14.2, “Affiliates of
Customer” includes any entity controlling, controlled by, or in common control with Customer or
any entity in which Customer has an interest during the Term or with which Customer has entered
into a contract.

14.3

This provision shall not apply to any offer of employment by TRISTAR or Customer arising from
a general employment solicitation to the public and not specifically directed at any employee of the
other party who is directly engaged in the performance of this Agreement.

14.4

The provisions of this Section 14 shall apply during the Term and the six (6) month period
immediately following the Term.
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15.

Notices

15.1

All notices or other communications required pursuant to Section 9 shall be in writing and sufficient
if i) delivered personally; ii) sent by a nationally recognized overnight carrier; or iii) sent by
registered or certified mail return receipt requested, postage prepaid and via email; and addressed
as follows:
TRISTAR:

TRISTAR Risk Management
100 Oceangate, Suite 700
Long Beach, CA 90802
Attn.: Thomas J. Veale (Tom.Veale@tristargroup.net)

With a copy to: TRISTAR Insurance Group, Inc.
100 Oceangate, Suite 700
Long Beach, CA 90802
Attn.: General Counsel’s Office (Tim.McIntyre@tristargroup.net)
Customer:

City of Fremont
400 East Military Ave.
Fremont, NE 68025
Attn.: Jennifer McDuffee

15.2

When required or issued pursuant to this Agreement, notices shall be deemed to have been given at
the time i) when personally delivered, ii) upon the day following the day sent by overnight carrier,
or iii) if mailed, upon the third (3rd) day after the date such notice is postmarked.

16.

State Amendment Requirements

16.1

The Agreement shall be deemed to incorporate any and all provisions required by applicable state
insurance laws, relating to insurance administrators or third party administrators, insofar as such
provisions relate to the services performed by TRISTAR pursuant to the Agreement.

17.

General

17.1

This Agreement constitutes the entire agreement of the parties and supersedes all previous
agreements and/or contracts whether oral or written between them with respect to the subject matter
hereof.

17.2

If any provision of this Agreement shall contravene or be invalid under the laws of the United States,
the state in which enforcement is sought, or the regulatory requirements of such state, it is agreed
that such provision shall not invalidate the whole Agreement but the Agreement shall be construed
as if not containing the particular provision or provisions held to be invalid.

17.3

This Agreement may only be amended by a written instrument signed by the parties hereto.

17.4

The parties shall not disclose to any third party the terms and conditions of this Agreement, except
as may be required by law, reasonable advice of its counsel, or the written consent of the nondisclosing party. Notwithstanding the aforementioned, this Agreement may be disclosed to the
parties’ representatives, accountants, attorneys, and advisors and to insurers of Customer, including
excess insurers to and reinsurers of the SIR Program.

17.5

This Agreement shall be binding upon and inure to the benefit of the parties hereto, their successors
and assigns. A party may not assign this Agreement or the services required herein without the prior
written consent of the other party, which shall not be unreasonably withheld or delayed, except that
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TRISTAR may assign this Agreement to an affiliate or subsidiary company, or a successor in
interest by acquisition or merger provided that such succeeding company shall assume all rights and
obligations under this Agreement.
17.6

Except as otherwise provided herein, nothing in this Agreement is intended or shall be construed to
give any person, other than the parties hereto, their respective successors and permitted assigns, any
legal or equitable right, remedy or claim under or in respect of this Agreement or any provision
contained herein.

17.7

A party hereto shall not be deemed to have waived any rights or remedies accruing to it hereunder
unless such waiver is in writing and signed by such party. No delay or omission by a party hereto
in exercising any right shall operate as a waiver of said right on any further occasion.

17.8

Wherever approval of a party is required under this Agreement, it shall not be unreasonably withheld
or delayed.

17.9

The captions are for convenience of reference only and shall not control or affect the meaning or
construction of any provision of this Agreement.

17.10 This Agreement may be executed in two or more counterparts, each of which shall be deemed to be

an original, but all of which shall constitute one and the same instrument.
17.11 The exchange of copies of this Agreement and of signature pages by e-mail transmission shall

constitute effective execution and delivery of this Agreement and may be used in lieu of the original
for all purposes. Signatures of the parties transmitted by e-mail shall be deemed to be their original
signatures for all purposes.
17.12 This Agreement shall be interpreted and construed in accordance with the internal laws of the State

of California without regard to conflicts of law.
17.13 Each party represents to the other that it is authorized to enter into this Agreement and that its entry

into this Agreement does not and will not violate the terms of any judgment, decree or ruling or any
contract with any third party.
TRISTAR AND CUSTOMER CERTIFY BY THEIR UNDERSIGNED AUTHORIZED OFFICERS THAT
THEY HAVE READ THIS AGREEMENT, INCLUDING ALL SCHEDULES AND EXHIBITS HERETO, AND
AGREE TO BE BOUND BY ITS TERMS AND CONDITIONS.
TRISTAR Risk Management

City of Fremont

By:

By:

_________________________________________

________________________________________

Name: _________________________________________

Name: Joey Spellerberg

Title:

_________________________________________

Title:

Date:

_________________________________________

Date:
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Schedule A
General Information; Service Period; Fees and Expenses
This Schedule A shall be effective January 1, 2021 and it shall: i) apply to all Claims reported and
all Information Services provided on or after that date, and ii) remain in effect until the parties
agree on new rates.
The terms and conditions of the Agreement apply unless and to the extent modified or supplemented by the
specific terms and conditions of this Schedule A.
A.1

General Information

A.1.1

Retention Level(s): $600,000

A.1.2

Settlement Authority: $0

A.1.3

Reporting Agent(s):
i)

for MMSEA reporting to CMS: TRISTAR

ii)

for MMSEA compliance and other related services: TRISTAR’s Preferred Provider, unless
Customer directs the use of a different vendor.

A.2

Service Period

A.2.1

In consideration of payment by Customer of the fees described in Section A.3, TRISTAR will
provide the Services for the periods set forth below (“Service Period”):
Basic Services. TRISTAR will provide Basic Services for each Claim beginning on the date the
Claim is reported to TRISTAR and ending on the sooner of:
i)

the date the Claim is closed; or

ii)

the effective date of termination of this Agreement in accordance with any provision of Section
9.

Information Services. TRISTAR will provide Information Services beginning on the Effective
Date and ending on the date TRISTAR is no longer obligated to provide Basic Services as set forth
above.
A.3

Basic Fees

A.3.1

Flat Rates & Annual Minimum Fee
Flat Rates. In consideration for the Basic Services and Information Services (including one user)
performed by TRISTAR during the Service Period for Claims, TRISTAR shall be entitled to and
Customer shall pay TRISTAR in accordance with Section A.6 at the following flat rates per Claim
or report, subject to the Annual Minimum Fee (as defined in this Subsection A.3.1) and any increases
made in accordance with Section A.4 (“Flat Rate(s)”):
i)

Workers’ Compensation – Fast Track Medical Only: One Hundred Fifty dollars ($150) per
Claim;

ii)

Workers’ Compensation – All Other: One Thousand Fifty dollars ($1,050) per Claim; and

iii) Report Only: Fifty dollars ($50) per report.
Subject to the following:
Annual Minimum Fee. The parties agree that the Flat Rates due TRISTAR are subject to a
minimum annual fee payment for the Basic Services and Information Services (including one user)
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(“Annual Minimum Fee”). Customer agrees to pay the following Annual Minimum Fee to
TRISTAR in four (4) equal quarterly installments (“Quarterly Installment(s)”), in arrears, subject to
any increases made in accordance with Section A.4, in accordance with Section A.7.
ANNUAL
MINIMUM FEE

QUARTERLY
INSTALLMENT(S)

Annual Period .......................... $19,650 .......................$4,912.50
Where:
A “Workers’ Compensation, Fast Track Medical Only” Claim is defined as a claim for Medical
Benefits with no exposure for temporary or permanent indemnity benefits and no required
investigation. However, if the foregoing conditions are met but the Claim remains open six (6)
months from the Date of Loss, the Claim will be reclassified and billed as an "Workers’
Compensation, All Other” Claim with appropriate credit for prior payments. With respect to
TRISTAR’s determination that a Claim is classified as Workers’ Compensation, Fast Track Medical
Only, TRISTAR makes no representation or warranty and assumes no responsibility that such
determination is in compliance with or meets the requirements of any statistical plan filing, statutory,
regulatory, or insurance industry reporting scheme or the definition of “Medical Only” thereunder.
An “Annual Period” shall be defined as each twelve (12) month period beginning on January 1,
2021 and each subsequent anniversary.
A.3.2

Fees for optional services requested by Customer. In consideration for the services listed below
(collectively, “Optional Service(s)”) rendered during the Service Period upon the request of
Customer and in accordance with this Agreement, Customer agrees to pay TRISTAR at the
following rates (“Optional Rates”) in accordance with Section A.7, subject to any increases made
in accordance with Section A.4, for as long as the Optional Services are provided:
If requested by Customer:
i)

For each additional user in excess of one (1): Seven Hundred Fifty dollars ($750) per user
(“Additional User Rate”);

ii) OSHA Reports: Four Thousand dollars ($4,000) per year (“OSHA Rate”);
iii) Standard Data File (monthly): One Thousand Two Hundred dollars ($1,200) per year (“Data
File Rate”)
iv) Self-Insured Reports: in accordance with TRISTAR’s rates, which vary by state, then in effect
(“SIR Report Rate”); and
v) Customized Interface: on a Time and Expense basis at the hourly rate of One Hundred Fifty
dollars ($150) (“Customized Interface Rate”).
The Additional User Rate, OSHA Rate, and Data File Rate each shall be pro-rated for each
applicable Optional Service added at any time other than as of the Effective Date or a subsequent
Increase Date, as hereinafter defined.
A.4

Increases

A.4.1

Annual Increases. As long as the Agreement applies to any Claims being handled by TRISTAR
and with the prior written consent of the Customer, the Flat Rates, Annual Administration Fee, and
Annual IS Fee, and Optional Rates (collectively, “Basic Fees”) may be increased at any time on or
after January 1, 2022 (“Increase Date”) subject to the following:
i)

Each such increase shall apply to all Claims reported and all Administration Services and
Information Services provided on or after each such Increase Date; and
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ii)

There shall only be one (1) increase in each twelve (12) month period beginning on January 1
of each year.

A.4.2

Increases due to Material Change in business terms. In addition to the foregoing, Customer
agrees that TRISTAR, in its sole discretion, reserves the right to make adjustments to the Basic Fees
as it deems necessary in the event any of the following occurs:
i) a material discrepancy is discovered in the historical data and any other information provided
to TRISTAR by Customer or its representatives that is used by TRISTAR to develop the Basic
Fees and this Agreement; and
ii) there is a material change in the scope of services to be provided by TRISTAR, including the
use of TRISTAR’s Preferred Provider network.

A.5

Additional Services Fees

A.5.1

The Basic Fees shall apply to Services, other than Specialty Services, rendered during the Service
Period for Claims. Should TRISTAR be engaged by Customer to provide any other service,
Customer shall pay TRISTAR for such services, in accordance with Section A.7, on a Time and
Expense basis at TRISTAR’s then current hourly rates unless other rates are mutually agreed upon
(“Additional Services Fees”).

A.6

Expenses

A.6.1

Reimbursable Expenses. Customer shall reimburse TRISTAR for Reimbursable Expenses.

A.6.2

Taxes. Customer shall pay Taxes.

A.7

Payment

A.7.1

Annual Reconciliation. At the end of each Annual Period during the Term, a comparison of the
actual Flat Rate(s) due in accordance with Subsections A.3.1 (“Actual Claims Fees Due”) to the
Quarterly Installment(s) paid in accordance with Subsection A.7.2 (“Quarterly Installments Paid”)
shall be made.
If the Actual Claims Fees Due is greater than the Quarterly Installments Paid, Customer agrees to
pay TRISTAR the difference between the two amounts (“Excess Claims Fee”) upon receipt of an
invoice and in accordance with Section 5.5 of the Agreement.

A.7.2

Thereafter, in the event a Claim that occurred during such Annual Period is reported to TRISTAR
after the reconciliation and provided that the Actual Claims Fees Due has already exceeded the
Annual Minimum Fee, Customer agrees to pay TRISTAR for each such Claim at the Flat Rates in
effect at the time the Claim occurred upon receipt of an invoice and in accordance with Section 5.5
of the Agreement.
Notwithstanding any expiration or sooner termination of this Agreement:
i)
ii)

the Annual Minimum Fee shall be deemed fully earned, due, and nonrefundable upon the first
(1st) day of each twelve (12) month period for which it is incurred; and
the Excess Claims Fee, if any, shall be deemed fully earned, due, and nonrefundable in the
month that it is incurred.

Optional Rates (if Optional Services requested by Customer and provided by TRISTAR):
iii) the Additional User Rate, OSHA Rate, and Data File Rate shall be deemed fully earned, due
and non-refundable as of the date a new user is added or an Optional Service is provided, and
each subsequent annual anniversary of the Effective Date; and
iv) the SIR Report Rate and Customized Interface Rate each shall be deemed fully earned, due,
and nonrefundable when it is incurred.
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A.7.3

All Fees and Expenses shall be payable by Customer to TRISTAR in accordance with Section 5.5
of the Agreement and invoiced as follows:
i)

Quarterly Installment(s) shall be invoiced by TRISTAR as of the end of the quarter in which
they are assessed;

ii)

If there are any: Additional Services Fees, Optional Rates, Reimbursable Expenses, and Taxes
shall be invoiced by TRISTAR at the end of the month in which they are incurred and/or
assessed.
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Schedule B
Banking and Funding
This Schedule B shall be effective January 1, 2021 and it shall: i) apply to all Claims obligations, including
loss, indemnity, and Allocated Loss Adjustment Expenses and other Claim-related expenses, and ii) remain
in effect until the parties agree otherwise.

The terms and conditions of the Agreement apply unless and to the extent modified or supplemented by the
specific terms and conditions of this Schedule B.
1.

Account for the Payment of Claims and Allocated Loss Adjustment Expense(s)

1.1

All Claims obligations, including loss, indemnity, and Allocated Loss Adjustment Expenses and
other Claim-related expenses, are the obligations of Customer and shall be paid by Customer.

1.2

Customer acknowledges and agrees that the depository bank for Customer funds provided to
TRISTAR for the payment of Claims and Allocated Loss Adjustment Expenses shall be Citizens
Business Bank (“CBB”).

1.3

Customer hereby authorizes TRISTAR to open an account with CBB in trust for (“ITF”) Customer
to be used as the depository/funding account relating to the payment of Claims and Allocated Loss
Adjustment Expenses (“Account”).

2.

Duties of TRISTAR

2.1

Any amounts collected by TRISTAR on behalf of or for Customer and any amounts received from
Customer shall be deposited in the Account. Claims and Allocated Loss Adjustment Expenses for
the Claims will be paid by checks showing the identity of Customer that are issued by TRISTAR
against funds in this Account. CBB shall keep records clearly recording the deposits into and
withdrawals from the Account and the balance held on behalf of Customer. When requested by
Customer, but no more than once each month, TRISTAR shall cause CBB to render an accounting
detailing all transactions with respect to the Account, which accounting shall be provided by
TRISTAR to Customer.

2.2

TRISTAR shall collect, process, and report data in the manner prescribed by the Internal Revenue
Service for the purpose of preparing Customer’s 1099 Miscellaneous Income filing with respect to
the Claims and Allocated Loss Adjustment Expenses payments which are the subject of this
Agreement. As respects the Account, TRISTAR shall file required Unclaimed Property reports.

3.

Duties of Customer

3.1

Customer shall:

3.1.1

initially deposit in the Account an initial required balance set forth in Exhibit 1 attached hereto and
made a part hereof (“Target Amount”); thereafter, maintain such required Target Amount by
transferring additional funds to the Account at the interval indicated in Exhibit 1 so that it equals or
exceeds the Target Amount. Customer agrees to increase the Target Amount upon request of
TRISTAR, and in an amount to be determined by TRISTAR, within two (2) business days after
Customer is notified by TRISTAR of the amount of the increase;

3.1.2

maintain a minimum balance equal to or greater than Thirty (30%) percent of the Target Amount
(“Minimum Balance”) in the Account at all times. On any day the Account balance is less than the
Minimum Balance, Customer agrees to transfer sufficient funds to the Account within two (2)
business days after it is notified by TRISTAR so that the balance in the Account equals or exceeds
the Target Amount;
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3.1.3

transfer sufficient funds to the Account within two (2) business days of receipt of each request from
TRISTAR to cover each obligation for Claims or Allocated Loss Adjustment Expenses exceeding
the amount set forth on Exhibit 1 (“Cash Call”) that have been or are expected to be paid on behalf
of Customer;

3.1.4

be liable for and pay any and all overdraft amounts including bank fees and charges and interest
thereon. In the event TRISTAR pays any such amounts on Customer's behalf pursuant to
TRISTAR’s agreement with the Bank, Customer shall immediately reimburse TRISTAR upon
demand; and

3.1.5

except as provided in Section 3.1.4 above, not be responsible for fees charged by CBB to administer
the Customer transactions and the Account. However, earnings or credits earned are applied toward
such bank fees, with the excess, if any, retained by TRISTAR.

3.2

The Customer shall provide such documents, written authorizations or resolutions, in a form
required or acceptable to the Bank, authorizing TRISTAR and/or the Bank to effect the funding and
payment arrangement agreed to under this Schedule B.

3.3

In the event of any dispute between TRISTAR and Customer regarding the propriety of any request
for additional funds as contemplated by Subsection 3.1 above, or regarding the propriety of
TRISTAR's actions in paying or determining to pay a Claim or Claims or an Allocated Loss
Adjustment Expense, Customer shall nonetheless permit or make the payments to the Account under
a reservation of rights so that Customer may enforce its rights with respect to any such payments or
any other matters relating to this Schedule B.

3.4

The Customer’s obligations under this Section 3 have been duly authorized by all necessary
corporate action of the Customer and do not and will not violate any provision of law or of the
Customer’s charter, or by-laws, or require any consent or result in the breach of any agreement to
which the Customer is a party or by which it may be bound or affected.
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Exhibit 1
To Schedule B
Citizens Business Bank Account #: 43036147
Target Amount: $62,500
Cash Call: $10,000
Funding Frequency: Customer shall fund the Account through the Federal Reserve:


on any day the Account balance is less than the Minimum Balance; and



upon notification of a Cash Call; and



each month.
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Schedule C
Information Services
The terms and conditions of the Agreement apply unless and to the extent modified or supplemented by the
specific terms and conditions of this Schedule C.
C.1

Scope of Services

In consideration of the payment of the applicable fees calculated in accordance with Schedule A,
TRISTAR shall furnish the following to Customer (“Information Services”):
 online access to TRISTAR’s claim system (“TRISTAR System”); and
 related materials.
C.2

Limited Warranty

TRISTAR MAKES NO WARRANTY OR REPRESENTATION RELATING TO TRISTAR
SYSTEM, THE INFORMATION SERVICES, OR ANY OTHER SERVICES, OR MATERIALS
PROVIDED IN CONNECTION THEREWITH. THE TRISTAR SYSTEM AND MATERIALS
ARE FURNISHED AND ALL INFORMATION SERVICES ARE RENDERED ON AN “AS IS”
BASIS WITHOUT ANY WARRANTY WHATSOEVER. TRISTAR DISCLAIMS AND
EXCLUDES ANY AND ALL IMPLIED WARRANTIES OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE.
C.3

Limitation of Liability

C.3.1

Customer’s exclusive remedy for damage or loss in any way connected with any Information
Services furnished by TRISTAR, whether by breach of warranty, negligence or any breach of any
other duty, shall be for TRISTAR to refund the amount paid for the Information Services, for which
a claim is made.

C.3.2

Customer assumes sole responsibility for the selection of the Information Services, to achieve its
intended results and for the use made and the result obtained. EXCEPT AS PROVIDED IN THIS
SCHEDULE C, TRISTAR SHALL NOT BE LIABLE FOR DIRECT DAMAGES OR SPECIAL,
INCIDENTAL, INDIRECT OR CONSEQUENTIAL DAMAGES, EVEN IF TRISTAR HAS BEEN
ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. WITHOUT LIMITING THE
FOREGOING, TRISTAR IS NOT RESPONSIBLE FOR ANY COSTS INCURRED AS A
RESULT OF THE USE OF THE INFORMATION SERVICES, INCLUDING WITHOUT
LIMITATION, LOST PROFITS OR REVENUE, LOSS OF DATA, COSTS OF RECREATING
DATA, THE COST OF ANY SUBSTITUTE EQUIPMENT OR PROGRAM, OR CLAIMS BY
ANY THIRD PARTY. TRISTAR’S AGGREGATE LIABILITY ARISING FROM OR
RELATING TO THIS AGREEMENT OR THE INFORMATION SERVICES IS LIMITED TO
THE AMOUNT OF FEES THAT CUSTOMER HAS PAID IN CONNECTION WITH THE
SERVICE FOR WHICH CUSTOMER CLAIMS TRISTAR’S BREACH OF THIS AGREEMENT.
THE PROVISIONS OF THIS AGREEMENT THAT LIMIT TRISTAR’S WARRANTIES AND
CUSTOMER’S REMEDIES REPRESENT AN ALLOCATION OF RISK BETWEEN TRISTAR
AND CUSTOMER. TRISTAR’S PRICING REFLECTS THIS ALLOCATION OF RISK AND
THE LIMITATION OF LIABILITY SPECIFIED HEREIN.

C.4

Proprietary Rights

C.4.1

Customer’s rights to Information Services under this Agreement may not be transferred, leased,
assigned, or sublicensed except by written consent of TRISTAR, which TRISTAR may grant or
withhold at its discretion.
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C.4.2

Customer acknowledges that the Information Services contain proprietary and confidential
information and materials of TRISTAR which are protected as TRISTAR trade secrets and as copyrighted works, and which Customer may not copy, modify, or distribute except as authorized by
TRISTAR. Customer agrees not to remove or deface any titles, trademarks, copyright notices,
“restricted rights” or other proprietary legends affixed to or incorporated in the TRISTAR System
or the Information Services.

C.4.3

All systems created or utilized by TRISTAR in the performance of activities under this Agreement
shall belong to, and shall remain the property of, TRISTAR and its affiliates, and Customer shall
have no ownership interest therein. The term “systems” as used herein shall include, but shall not
be limited to, computer programs, computer equipment, formats, risk data report formats,
procedures, documentation and internal reports of TRISTAR and its affiliates, but such term shall
not include Claims File Information.

C.5

Internet Use

Information transmitted and received through the internet may be neither secure nor confidential
and TRISTAR cannot and does not guarantee the privacy, security, authenticity, and non-corruption
of any information so transmitted or stored in any system connected to the internet. TRISTAR shall
not be responsible for any adverse consequences whatsoever of Customer’s connection to or use of
the internet, and TRISTAR shall not be responsible for any use by Customer of Customer’s internet
connection in violation of any law, rule, or regulation or any violation of the intellectual property
rights of another.
C.6

Privacy

C.6.1

In the course of providing Information Services, TRISTAR may provide to Customer or Customer
may gain access to or generate personally identifiable, financial and/or health information of
consumers, insureds or claimants which may include confidential information (hereinafter
collectively “Protected Information”) which may be subject to federal, state and local laws.
Customer acknowledges and agrees that it (i) shall at all times comply with all federal, state and
local laws and regulations applicable to Protected Information and (ii) shall only use the Protected
Information for the purposes for which it was provided under this Agreement and for no other
purpose. Except as permitted by applicable law or as necessary to carry out its obligations under
this Agreement, Customer shall not disclose, license, sell or otherwise transfer Protected
Information to a third party.

C.6.2

Customer shall immediately notify TRISTAR of any violations of any such law or regulation
applicable to provision of services under the Agreement or of any complaint or judicial or
administrative proceeding initiated concerning any actual or alleged violation of such law or
regulation. Notwithstanding the termination or expiration of the Agreement, Customer shall comply
with this Section 6 with respect to all Protected Information in Customer’s possession or in the
possession of Customer’s subcontractors or any other third party over which it has control.
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Schedule D
Preferred Provider Specialty Services
Schedule D is effective January 1, 2021 and is subject to change from time to time thereafter without prior notice.
These Preferred Provider Specialty Services fees are paid as Allocated Loss Adjustment Expenses or, where required
by state law, as loss.

Services
Medical Bill Review
Provider/Ancillary Bill Review
Hospital Bill Review (in and outpatient)
Clinical Nurse Review
Implantable Device Review
PPO/Pharmacy/DME
Specialty Bill/Out of Network Review
e-billing
Historical Bill Review Conversion
Duplicate Bills
Duplicate Line Items
Monthly Savings Reporting
Utilization Review:
Option 1
Pre-clinical review
Pre-Certification (In- or Out-Patient and
medications)
Concurrent Review
(Review during hospitalization or outpatient
treatment, as treatment progresses to ensure
duration and type of treatment meet
appropriate guidelines)
OR
Option 2
One flat fee for pre-clinical review and precertification with nurse
Concurrent review
Peer Review:
Level 1
(Includes review of medical records and
communication of decision in writing to all
parties)
Level 2
(Includes review of medical records,
discussion with treating physician and
communication of decision in writing to all
parties)
Enhanced Intake and Nurse Triage:
Enhanced Telephonic First Notice
(Operator service by medical assistants.
Injured employee and/or supervisor calls to
report claims, assistance with PPO direction,
questions and referrals. Optional integration
with nurse triage services.)

CITY OF FREMONT CSA (2-2-20)

Fees
$9.00 per bill
12% of savings
27% of savings
30% of savings
Plus
27% of Savings (all savings are post fee schedule or U&C)
30% of Savings (all savings are post fee schedule or U&C)
$1.00 per bill
$2000 One Time Fee at Implementation
No Charge

$25 per pre-clinical review. Fee waived if case proceeds
to utilization review
$140 per pre-certification
$125 per hour.

$89.00 per pre-certification
$125.00 per hour
$275 flat rate for peer review of episodes of care identified
on medical bill review.

$295 flat rate when assigned by a nurse case manager
following case manager file review, or receipt of a referral
by adjuster for review.

$25 per intake call (waived if call moves to triage)
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Telephonic Nurse Triage
(Nurse aids injured worker in selftreatment or sets up appointment with
appropriate provider utilizing medical
triage guidelines/follow up calls)
Implementation Fee FNOI or Nurse Triage
Nurse Case Management
Telephonic Case Management
 Alaska and Hawaii
 California and New York

$120 per intake call

Field Case Management
 Alaska and Hawaii
 California and New York

$105 per hour with the following state exceptions*
$150 per hour*
$130 per hour*
* *plus Mileage at IRS mileage rate
One time visit to provider $475 plus mileage
Two visits to provider
$750 plus mileage
Medical record retrieval $135 plus mileage
Job Analysis
$475 plus mileage
$175 per hour plus mileage

Field Case Management - Tasks

Catastrophic Case Management
(High level of RN interaction with
immediate response to significant injury,
e.g. severe head injury, severe burns,
gunshot. Available 24x7)
Pharmacy
Nurse Intervention: Complex Pharmacy
Management , Weaning Protocols
(Available when opioids have been
prescribed for 60+ days with no evidence
that physician will end treatment pattern.)
Physician Intervention: Complex Pharmacy
Management.
(Utilized in instances of numerous drug
interactions of opioids, hypnotics and antidepressants, requiring a physician-tophysician review of treatment pattern and
weaning options. Follow up calls made by
nurse case manager.)
Pharmacist Medication Review:
1-2 medications with full record review and
recommendations
3-6 medications with full record review and
recommendations
7 or more medications with full record review
and recommendations
Other Services:
Special Investigations
Central Index Bureau/OFAC/CSE/SS
MSA Cost Projection
Claim Reporting: Fax or Internet
MMSEA Reporting
Mileage
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$1000 (one time)
$105 per hour, except the following states:
$150 per hour
$125 per hour

$125 per hour

$125 per hour nursing intervention plus pass through of
actual physician fees

$450.00
$675.00
$900.00

Outsourced, at cost – typically $89-95 per hour
$18 per report
$2100 Flat Fee
$10 per report
$10 per claim
IRS allowance rate
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Schedule E
Utilization Management Services
The terms and conditions of the Agreement apply unless and to the extent modified or supplemented by the
specific terms and conditions of this Schedule E.
E.1

Description

E.1.1

Utilization Management Services is the evaluation of requests for treatment and/or procedures by
determining the medical necessity, appropriateness and efficient of the requested services.

E.1.2

Utilization Management Services may include pre-certification and concurrent review which shall be
performed in accordance with the regulations of the pertinent state, as well as under the guidelines of
TRISTAR’s written policies and procedures and URAC guidelines. TMC’s policies and procedures
will meet all state statutes and regulations for workers’ compensation. Telephone access, hours of
operation, level of reviewers, peer review services, time frames and letters may all be specified by any
one or more of the following entities: (i) URAC, or (ii) applicable State Department of Insurance.

E.2

Scope of Services

E.2.1

TMC will perform Utilization Management Services, which may include the following. TMC shall:
i)

Provide qualified health professionals that operate and complete utilization reviews during
normal business hours;

ii)

Employ a credentialed staff of health professionals to perform utilization reviews;

iii) Perform reviews following the prospective requests for review or after the injury to determine
medical necessity. Utilization management that is conducted prior to an injured workers
admission is considered pre-certification. Concurrent reviews occur while treatment is being
delivered to an injured worker. This review assesses the patient’s condition while in the hospital
or for outpatient treatment(s) and/or procedures. Concurrent or prospective reviews are conducted
within five (5) days from the receipt of the necessary medical information, but in no event more
than fourteen (14) days from the treatment recommendations;
iv) Perform expedited reviews when a) the injured worker faces an imminent and serious threat to
his or her health, including but not limited to the potential loss of life, limb, or other major bodily
function, or b) the normal time frame for the decision-making process would be detrimental to
the injured worker’s life or health or could jeopardize the injured worker’s permanent ability to
regain maximum function. An expedited review will not exceed seventy-two (72) hours after
receipt of the written information reasonably necessary to make a determination;
v)

Complete retrospective reviews at the request of TRISTAR or Customer. Retrospective reviews
must be requested within thirty (30) days from the receipt of all medical information;

vi) Provide peer review services through independent IRO’s that have achieved URAC accreditation.
Any treatment requests that do not meet URAC guidelines cannot be authorized by TMC and
must be referred for peer review. The peer reviewer will review the information from the treating
physician and may contact the provider directly for additional information. If the peer reviewer
agrees with the treatment plan, a recommendation to certify will be issued and sent to TMC. If
the peer reviewer still finds the treatment not within guidelines, a letter to not certify is issued to
the appropriate parties; and
vii) Offer a process whereby an injured worker or provider on behalf of that injured worker may
contest an adverse determination. In order for TMC to respond appropriately to a wide range of
appeal situations, TMC will provide the injured worker and provider with the required
information in order to complete the appeal process.
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Schedule F
Case Management Services
The terms and conditions of the Agreement apply unless and to the extent modified or supplemented by the
specific terms and conditions of this Schedule F.
F.1

Description

F.1.1

Case Management Services, which are provided in order to achieve quality healthcare services and
contain costs, begin with injured employee identification and referral, examples of which include
catastrophic injuries or illnesses, injuries associated with invasive treatment (e.g., Surgery), and
individuals at risk for non-compliance with treatment.

F.2

Scope of Services

F.2.1

TRISTAR, TMC will perform Case Management Services, which may include the following. TMC
shall:
i)

Perform a thorough assessment of the injured worker’s situation;

ii)

Develop a case management plan including specific, measurable goals that focus on meeting
the injured worker’s needs through utilization of appropriate resources;

iii) Work with all medical service providers and coordinate activity in order to provide the best
response to treatment;
iv) Offer treatment recommendations utilizing nationally recognized evidence-based treatment
guidelines such as Official Disability Guidelines (ODG), American College of Occupational
Environmental Medicine (ACOEM), the Medical Treatment Utilization Schedule (MTUS), or
other evidenced-based guidelines to ensure a cost effective treatment plan is in place;
v)

Establish a target date for return to light and/or full duty in coordination with the Customer;

vi) Monitor treatment provided to an injured worker to ensure quality and appropriateness; and
vii) Close case when goals are met and the injured worker has improved medically.
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STAFF REPORT
TO:

Honorable Mayor and City Council

FROM:

Troy Schaben, Assistant City Administrator - Utilities

DATE:

January 12, 2021

SUBJECT:

Wellfield Native Grass Lease – 2021-2025

Recommendation: Authorize Staff to sign Native Grass Lease Contract to James
Lichtenberg, for 2021-2025 total rent $36,000 annually

Background: Wellfield Native Grass Lease for City owned Wellfield Property
property (total 600 ac) approximately 3 miles southeast of Fremont, south of US
Highway 275 along the Platte River. 5 year lease at $60.00/acre automatically
renewed for 2022, 2023, 2024, 2025 seasons.
Fiscal Impact: $36,000 in annual rental income

NATIVE GRASS CROPLAND (2021-2025)
FREMONT, NEBRASKA

THIS AGREEMENT made and entered into January 12, 2021, by and between the City
of Fremont, Nebraska, Party of the First Part, hereinafter called the "City", and James
Lichtenberg., Party of the Second Part, hereinafter called the "Contractor".
WHEREAS: The City has advertised for proposals from contractors, has received said
proposals, analyzed same and duly awarded a Contract to the "Contractor", Party of the
Second Part, for the design and all tools, labor and materials necessary to complete the
NATIVE GRASS CROPLAND, as hereinafter set forth in the Proposal, all of which
documents are hereto referenced and considered a part of this Contract.
NOW, THEREFORE: It is hereby agreed that for the sum of $36,000.00 (yearly) to be
paid by the City to the Contractor, the contractor agrees to furnish all tools, labor and
materials necessary as required by the proposal, submitted bid proposal, and any other
documents, for the following:
NATIVE GRASS CROPLAND (2021-2025)
IN WITNESS WHEREOF: The Parties of the First and Second Parts have hereto set
their hands and seals on the day and year above written.

CITY OF FREMONT, NEBRASKA
Party of the First Part

_________________________
Joey Spellerberg, Mayor
Attest:

___________________________
Tyler Ficken, City Clerk

James Lichtenberg
Party of the Second Part

By:______________________
Title:_____________________

FINAL MEETING OF 2018-2020 CITY COUNCIL & REGULAR MEETING OF 2020-2022 CITY
COUNCIL MEETING MINUTES
December 08, 2020 - 7:00 PM
City Council Chambers 400 East Military, Fremont NE

FINAL MEETING OF 2018-2020 CITY COUNCIL MEETING MINUTES
7:00 PM
MEETING CALLED TO ORDER. Following the pledge of Allegiance, Mayor Getzschman called
the City Council Meeting to order and stated that a copy of the open meeting law is posted
continually for public inspection located near the entrance door by the agendas.
ROLL CALL. Roll call showed Council Members McClain, Ellis, Bechtel, Yerger, Jacobus,
Legband, Kuhns, and Jensen present. 8 members present. Council Member Bechtel participated
remotely as allowed by Nebraska Executive Order No. 20-34.
1.

Dispense with and approve November 24, 2020 City Council Meeting Minutes. Motion
made by Yerger, Seconded by Legband to approve the November 24, 2020 City Council
Meeting Minutes as amended to show action taken on item #20. Voting Yea: Yerger, Ellis,
McClain, Jensen, Legband, Bechtel, Kuhns, Jacobus. Motion carried.

2.

Resolution 2020-241 regarding return of City property by Council Members McClain,
Bechtel, Jacobus and Mayor Getzschman. Motion made by Legband, Seconded by Kuhns
to approve Resolution 2020-241. Voting Yea: Yerger, Ellis, McClain, Jensen, Legband,
Bechtel, Kuhns, Jacobus. Motion carried.

ADJOURNMENT. Motion made by Jensen, seconded by Jacobus to adjourn sine die; time: 7:13
P.M. Voting Yea: Yerger, Ellis, McClain, Legband, Bechtel, Jacobus, Kuhns, Jensen. Motion
carried.

REGULAR MEETING OF 2020-2022 CITY COUNCIL MEETING MINUTES
7:00 PM – Following the preceding Meeting
MEETING CALLED TO ORDER. Following the pledge of Allegiance, Mayor Spellerberg called the
City Council Meeting to order and stated that a copy of the open meeting law is posted continually
for public inspection located near the entrance door by the agendas.
ROLL CALL. Roll call showed Council Members Gibson, Ellis, Ganem, Yerger, Sookram,
Legband, Kuhns, and Jensen present. 8 members present.

MAYOR COMMENTS
(There will be no discussion from the Council or the public regarding comments made by the
Mayor. Should anyone have questions regarding the comments, please contact the Mayor after the
meeting)
1.

Resolution 2020-242 regarding qualification of Sally Ganem, Dev Sookram, Vern Gibson,
and Joey Spellerberg as elected officers a. Oath of Office. Motion made by Legband,
Seconded by Kuhns to approve Resolution 2020-242. Voting Yea: Yerger, Ellis, Gibson,
Jensen, Legband, Ganem, Kuhns, Sookram. Motion carried. Newly elected officers took
their oath of office.

2.

Motion to adopt current agenda for the December 8, 2020 Regular Meeting. Motion made
by Legband, seconded by Jensen to adopt current agenda for the December 8, 2020
Regular Meeting. Voting Yea: Yerger, Ellis, Gibson, Jensen, Legband, Ganem, Kuhns,
Sookram. Motion carried.

3.

Executive session for attorney client privilege to discuss pending litigation. Moved by
Council Member Jensen, seconded by Council Member Kuhns to go into executive
session to discuss issues of attorney client privilege to discuss pending litigation and for
the further reason that the executive session is necessary for the protection of the public
interest and asked for discussion. The Mayor stated that the pending motion was to go
into executive session for attorney client privilege to discuss pending litigation and for the
further reason that the executive session is necessary for the protection of the public
interest. Voting Yea: Gibson, Kuhns, Ganem, Jensen, Sookram, Legband, Yerger, Ellis.
Motion carried. The Mayor stated that the motion to go into executive session for attorney
client privilege to discuss pending litigation and for the further reason that the executive
session is necessary for the protection of the public interest had been approved.
Discussion will be limited to pending litigation. No official actions or votes will be taken
during the executive session. Motion carried. Time in: 7:33 p.m. Moved by Council
Member Jensen, seconded by Council Member Legband to come out of executive session
where no official actions or votes were taken. Voting Yea: Yerger, Ellis, Gibson, Jensen,
Legband, Kuhns, Sookram, Ganem. Motion carried. Time out: 8:26 p.m.

CONSENT AGENDA: All items in the consent agenda are considered to be routine by the City
Council and will be enacted by one motion. There will be no separate discussion of these items
unless a Council Member or a citizen so requests, in which event the item will be removed from the
consent agenda and considered separately. Motion made by Legband, seconded by Jensen to
approve consent agenda items 4-7, 10, 12-15 and 17-21. Voting Yea: Yerger, Ellis, Gibson, Jensen,
Legband, Ganem, Kuhns, Sookram. Motion carried.
4.

Motion to approve November 25, 2020 through December 8, 2020 claims and authorize
checks to be drawn on the proper accounts

5.

Receive Report of the Treasury

6.

Resolution 2020-243 confirming the City of Fremont's procedure for complying with the
Open Meetings Act

7.

Resolution 2020-244 confirming designated depositories for the City of Fremont, Nebraska
funds

8.

Resolution 2020-245 certifying City Clerk and Finance Director or designee to deposit City
funds and authorize checks on behalf of the City of Fremont in designated banks. Motion
made by Yerger, seconded by Jensen to receive revised resolution into the record. Voting
Yea: Yerger, Ellis, Gibson, Jensen, Ganem Voting Nay: Legband, Kuhns, Sookram.
Motion carried. Motion made by Yerger, seconded by Ellis to amend the resolution to
reflect the received resolution. Voting Yea: Yerger, Ellis, Ganem Voting Nay: Gibson,
Jensen, Legband, Kuhns, Sookram. Motion failed. Motion made by Jensen, Seconded by
Kuhns to approve Resolution 2020-245. Voting Yea: Ellis, Gibson, Jensen, Legband,
Ganem, Kuhns, Sookram Voting Nay: Yerger. Motion carried.

9.

Move to appoint Riley McCoy and Brian Carpenter as Firefighters per Mayor
recommendation. Motion made by Kuhns, seconded by Jensen to appoint Riley McCoy
and Brian Carpenter as Firefighters per Mayor recommendation. Voting Yea: Yerger, Ellis,
Gibson, Jensen, Legband, Ganem, Kuhns, Sookram. Motion carried.

10.

Resolution 2020-246 to accept State of Nebraska Contract #15336 OC bid for 1 (one) new
Bobcat Compact Mini Excavator for the Street Department

11.

Resolution 2020-247 authorizing MS4 Program Support Agreement with Felsburg Holt and
Ullevig, FHU. Motion made by Yerger, Seconded by Legband to amend the agreement
term to reflect September 2021. Voting Yea: Yerger, Ellis, Gibson, Jensen, Legband,
Ganem, Kuhns, Sookram. Motion carried. Motion made by Yerger, seconded by Gibson to
approve Resolution 2020-247 as amended. Voting Yea: Yerger, Ellis, Gibson, Jensen,
Legband, Ganem, Kuhns, Sookram. Motion carried.

12.

Motion to approve Cement/Asphalt/Excavate license application(s)

13.

Resolution 2020-248 approving the proposal from NovaTech for Substation H SCADA
system integration

14.

Motion to authorize the Mayor to sign an agreement extending worker’s compensation
claims administration services with TRISTAR for the 2021 calendar year

15.

Motion to extend current Worker’s Compensation Excess coverage with Safety National
with a $600,000 self-insured retention (SIR)

16.

Resolution 2020-250 authorizing the purchase of Primary General Liability and Excess
Insurance with Everest National Insurance Company (Everest) and Associated Electric &
Gas Insurance Services Limited (AEGIS). Motion made by Yerger, Seconded by Kuhns to
approve Resolution 2020-250. Voting Yea: Yerger, Ellis, Gibson, Jensen, Legband,
Ganem, Kuhns, Sookram. Motion carried.

17.

Resolution 2020-251 authorizing the Fremont Department of Utilities to purchase a 2021
Chevrolet 3500HD 4WD double cab pickup truck from Sid Dillon’s on the State of
Nebraska Contract 3087-19-2510 (Distribution Department)

18.

Resolution 2020-252 authorizing the Fremont Department of Utilities to purchase a 2021
Chevrolet 3500HD 4WD crew cab pickup truck from Sid Dillon’s on the State of Nebraska
Contract 3087-19-2510 (Gas Department)

19.

Resolution 2020-253 authorizing the Fremont Department of Utilities to purchase a 2021
Ford Super Duty F-350 XL 4WD Supercab pickup truck from Sid Dillon’s on the State of
Nebraska Contract 3087-19-2510 (Sewer Department)

20.

Resolution 2020-254 authorizing the Fremont Department of Utilities to purchase a 2021
Chevrolet 3500HD 4WD regular cab pickup truck from Sid Dillon’s on the State of
Nebraska Contract 3087-19-2510 (Water Department)

21.

Resolution 2020-256 to renew agreement with Omaha Public Power District (OPPD) for
Marketing and Meter Agent Services

UNFINISHED BUSINESS: Requires individual associated action
22.

Resolution 2020-240 to require mask mandate for all per Governor Rickets DHM and
allowing for consideration of being more restrictive in that regardless of time- any and all
patrons and workers shall wear masks in any/all places of business applicable to all aged
3 or older. Motion made by Legband, seconded by Jensen to table the item indefinitely.
Voting Yea: Yerger, Ellis, Gibson, Jensen, Legband, Ganem, Kuhns, Sookram. Motion
carried.

23.

Ordinance 5546 pertaining to the sale and conveyance of real estate owned by the City of
Fremont (Fremont Technology Park) to McGinn Holdings, LLC pursuant to Nebraska Law
(second reading and request to suspend rules and hold final reading). Motion made by
Legband, seconded by Jensen to hold second reading of Ordinance 5546. Voting Yea:
Ellis, Gibson, Jensen, Legband, Ganem, Kuhns, Sookram. Voting Nay: Yerger. Motion
carried. City Clerk provided second reading of the Ordinance. Motion made by Jensen,
Seconded by Kuhns to suspend the rules and hold final reading of the Ordinance. Voting
Yea: Ellis, Gibson, Jensen, Legband, Ganem, Kuhns, Sookram Voting Nay: Yerger.
Motion carried. City Clerk provided final reading. Mayor Spellerberg called for a final vote
on the Ordinance. Voting Yea: Ellis, Gibson, Jensen, Legband, Ganem, Kuhns, Sookram
Voting Nay: Yerger. Ordinance 5546 passed.

24.

Ordinance 5547 pertaining to the sale and conveyance of real estate owned by the City of
Fremont (Fremont Technology Park) to Jodi Wimer pursuant to Nebraska Law (second
reading). Motion made by Jensen, Seconded by Kuhns to hold second reading of the
Ordinance. Voting Yea: Yerger, Ellis, Gibson, Jensen, Legband, Ganem, Kuhns, Sookram.
Motion carried. City Clerk provided second reading. Motion made by Kuhns, Seconded by
Sookram to suspend the rules and hold final reading of the Ordinance. Voting Yea: Ellis,
Gibson, Jensen, Legband, Ganem, Kuhns, Sookram Voting Nay: Yerger. Motion carried.
City Clerk provided final reading. Mayor Spellerberg called for a final vote on the
Ordinance. Voting Yea: Yerger, Ellis, Gibson, Jensen, Legband, Ganem, Kuhns,
Sookram. Ordinance 5547 passed.

25.

Ordinance 5548 pertaining to the sale and conveyance of real estate owned by the City of
Fremont (Fremont Technology Park) to Summit Medical Staffing, LLC pursuant to
Nebraska Law (second reading and request by applicant to suspend rules and hold final
reading). Motion made by Yerger, seconded by Ellis to amend the agreement to reduce
the jobs requirement from two jobs to one job. Voting Yea: Yerger, Ellis, Legband, Ganem,
Sookram Voting Nay: Gibson, Jensen, Kuhns. Motion carried. Motion made by Yerger,
Seconded by Legband to hold second reading of the Ordinance. Voting Yea: Yerger, Ellis,
Gibson, Jensen, Legband, Ganem, Kuhns, Sookram. Motion carried. City Clerk provided
second reading of the Ordinance. Motion made by Kuhns, Seconded by Legband to

suspend the rules and hold final reading of the Ordinance. Voting Yea: Ellis, Gibson,
Jensen, Legband, Ganem, Kuhns, Sookram Voting Nay: Yerger. City Clerk provided final
reading. Mayor Spellerberg called for a final vote on the Ordinance. Voting Yea: Ellis,
Gibson, Jensen, Legband, Ganem, Kuhns, Sookram Voting Nay: Yerger. Ordinance 5548
passed.
NEW BUSINESS: Requires individual associated action
26.

Election of President of City Council. Mayor Spellerberg opened the floor to nominations
for Council President. Council Member Yerger nominated Council Member Ellis. Council
Member Kuhns nominated Council Member Legband. Mayor Spellerberg closed the
nominations for voting. Ballot #1 resulted in electing Council Member Legband as Council
President for a two-year term ending December 2022; the results were 6 votes for Council
Member Legband and 2 votes for Council Member Ellis.

27.

Motion to approve annual payment to Kris Kobach for professional legal services. Motion
made by Yerger, Seconded by Sookram. Voting Yea: Yerger, Ellis, Gibson, Ganem,
Kuhns Voting Nay: Jensen, Legband, Sookram. Motion carried.

28.

Move to receive October 2020 Traffic Committee Report. A. Resolution 2020-255 to place
No Parking sign(s) North and South sides of 23rd Street between Rademakers Way and
the end of the Street B. Resolution 2020-249 to place No Trucks Allowed sign(s) on Treat
and Thomsen Streets between Union and Schneider Streets. No action was taken to
receive the report. Motion made by Yerger, Seconded by Kuhns to amend Resolution
2020-249 to read "No Thru Truck Traffic". Voting Yea: Yerger, Ellis, Gibson, Jensen,
Legband, Ganem, Kuhns, Sookram. Motion carried. Motion made by Yerger, Seconded by
Legband to approve Resolution 2020-249 as amended. Voting Yea: Yerger, Ellis, Gibson,
Jensen, Legband, Ganem, Kuhns, Sookram. Motion carried. Motion made by Legband,
Seconded by Sookram to approve Resolution 2020-255. Voting Yea: Yerger, Ellis, Gibson,
Jensen, Legband, Ganem, Kuhns, Sookram. Motion carried.

29.

Council Member Yerger item - Motion to approve reconsideration of Resolution 2020-237
accepting and awarding the Fremont Municipal Airport Terminal construction bid to Ronco
Construction. Motion made by Yerger, seconded by Ellis to reconsider Resolution 2020237. Voting Yea: Yerger, Ellis, Ganem. Voting Nay: Gibson, Jensen, Legband, Kuhns,
Sookram. Motion failed.

30.

Council Member Yerger item - Ordinance to amend Fremont Municipal Code Chapter 4 –
Health and Sanitation, Article 1 – General Provisions, Sections 4-101, 4-201, 4-202 and 4601. Motion made by Yerger, seconded by Ellis to receive revised ordinance into the
record. Voting Yea: Yerger, Ellis, Gibson. Voting Nay: Jensen, Legband, Ganem, Kuhns,
Sookram. Motion failed. Motion made by Yerger, seconded by Ellis to continue the item to
the December 29, 2020 City Council meeting. Voting Yea: Yerger, Ellis, Gibson, Jensen,
Sookram Voting Nay: Legband, Ganem, Kuhns. Motion carried.

ADJOURNMENT. Motion made by Gibson, seconded by Jensen to adjourn; time: 10:31 P.M.
Voting Yea: Yerger, Ellis, Gibson, Legband, Ganem, Sookram, Kuhns, Jensen. Motion carried.
APPROVED AND ACCEPTED AS THE OFFICIAL COPY OF THE FREMONT, NEBRASKA FINAL
MEETING OF 2018-2020 CITY COUNCIL & REGULAR MEETING OF 2020-2022 CITY COUNCIL
FOR DECEMBER 8, 2020.

Tyler Ficken, City Clerk

Joey Spellerberg, Mayor

STAFF REPORT

TO:

City Council

FROM:

Laura England-Biggs, Interim Library Director

DATE:

January 12, 2021

SUBJECT:

Municipal Code Chapter 3 Article 7 update

Recommendation: Motion to introduce Ordinance 5549 and hold first reading.
Background: The Municipal Code contains outdated language regarding reading
rooms, art galleries and museums run by the City. This update removes those
references as well as expanding the definition of types of items available from the
Library. The changes have been vetted by legal counsel and recommended by the
Library Board.
Fiscal Impact: None

ORDINANCE NO. 5549
AN ORDINANCE OF THE CITY OF FREMONT, NEBRASKA, AMENDING CHAPTER 3,
ARTICLE 7 OF THE FREMONT MUNICIPAL CODE; REPEALING ALL ORDINANCES OR
PARTS OF ORDINANCES IN CONFLICT WITH THIS ORDINANCE; PROVIDING WHEN THE
FEES ARE EFFECTIVE; AND PROVIDING WHEN THIS ORDINANCE SHALL BE IN FULL
FORCE AND EFFECT.
BE IT ORDAINED BY THE MAYOR AND CITY COUNCIL OF THE CITY OF FREMONT,
NEBRASKA, THAT:
SECTION I. That Chapter 3, Article 7 - Library, be amended to read as follows:
ARTICLE 7. - LIBRARY
Sec. 3-701. - Municipal Library; operation and funding.
The City owns and manages the City Library, Reading Room, Art Gallery, and Museum
through the Library Board. The City Council, for the purpose of defraying the cost of the
management, purchases, improvements, and maintenance of the Library may each year levy a
tax not exceeding the maximum limit prescribed by State law, on the actual valuation of all real
estate and personal property within the City that is subject to taxation. The revenue from the
said tax shall be known as the Library Fund and shall include all gifts, grants, deeds of
conveyance, bequests, or other valuable income-producing personal property and real estate
from any source for the purpose of endowing the City Library. The Library Fund shall at all times
be in the custody of the Director of Finance.
(Ord. No. 5518, § I, 4-21-20)
Sec. 3-702. - Municipal Library; damaged and lost material.
Any person who injures or fails to return any book material taken from the Library shall
forfeit and pay to the Library not less than the value of the book material in addition to any
replacement costs and penalty which the Library Board may assess.
Sec. 3-703. - Municipal Library; book removal.
It shall be unlawful for any person not authorized by the regulations made by the Library
Board to take a book material from the Library, without the consent of the Librarian, or an
authorized employee of the Library. Any person removing a book material from the Library
without properly checking it out shall be deemed to be guilty of a misdemeanor.
Sec. 3-704. - Municipal Library; cost of use.
The Municipal Library shall be free for the use of the inhabitants of the City. The Librarian
may exclude from the use of the Library and reading rooms any person who shall willfully violate
or refuse to comply with the rules and regulations established for the government thereof.

Sec. 3-705. - Library Board.
(a)

The Library Board shall consist of five (5) appointed members who shall be residents of the
Municipality and who shall serve terms of four (4) years. The Mayor shall appoint the members
of the Library Board with the consent of the City Council. Neither the Mayor nor any member
of the Council shall be a member of the Library Board. The terms of members serving on the
effective date of a change in the number of members shall not be shortened, and any
successors to those members shall be appointed as the terms of those members expire. In
case of any vacancy by resignation, removal, or otherwise, the Mayor shall fill the vacancy for
the unexpired term with the consent of the Council.

(b)

No member shall receive any pay or compensation for any services rendered as a member
of the Library Board.

(c)

At the time of the Board's first (1st) meeting in June of each year, the Board shall organize by
selecting from their number a Chairperson and Secretary. No member of the Library Board
shall serve in the capacity of both the Chairperson and Secretary of the Board. It shall be the
duty of the Secretary to keep minutes of all meetings, and to timely file the same with the City
Clerk as public records.

(d)

A majority of the Board members shall constitute a quorum for the transaction of business.
The Board shall meet at such times as the City Council may designate. Special meetings may
be held upon the call of the Chairperson, or a majority of the members of the Board.

(e)

The Library Board shall advise the Mayor and City Council in regard to the operation,
maintenance, and development and personnel of the Public Library, and shall recommend to
the City Council by-laws, rules and regulations, or changes in by-laws, rules, and regulations
for the protection and development of the public library.

(f)

The Library Board shall be responsible for the intellectual content and development of the
library.

(g)

The Librarian shall be appointed by the Mayor with the advice of the Library Board and the
consent of the City Council. The Librarian shall generally supervise the property and operations
of the Public Library. The Librarian shall be accountable to the Board, but will work under the
supervision of the City Administrator.

(h)

All actions of the Library Board shall be subject to the review and control of the City Council.

Sec. 3-706. - Library Board; annual report.
The Library Board shall, on or before the second Monday in February in each year, make a
report to the City Council of the condition of its trust on the last day of the prior fiscal year. The
report shall show all money received and credited or expended; the number of materials held,
including books, video and audio materials, software programs, and materials in other formats;
the number of periodical subscriptions on record, including newspapers; the number of materials
added and the number withdrawn from the collection during the year; the number of materials
circulated during the year; and other statistics, information, and suggestions as the Library Board
may deem of general interest or as the City Council may require
Sec. 3-707. - Internet access.
It is the policy of the City of Fremont that all public internet access funded in whole or in part
by the City will meet standards set by the Children's Internet Protection Act. The annual report of
the Library Board shall certify compliance with the Children's Internet Protection Act.

SECTION II. That all other Ordinances of the City of Fremont, Nebraska, and Sections
of the Fremont Municipal Code not amended hereby or in conflict herewith shall remain
in full force and effect.
SECTION III. That this Ordinance shall be published in pamphlet form and shall take
effect and be in force from and after its passage, approval and publication according to
law.
PASSED AND APPROVED THIS

DAY OF _________________ , 2021.

_____________________
Joey Spellerberg, Mayor
ATTEST:

___________________
Tyler Ficken, City Clerk

STAFF REPORT
TO:
FROM:
DATE:
SUBJECT:

Mayor and City Council
Brian Newton, City Administrator
January 12, 2021
Meals & Service Awards Policy

Recommendation: Move to approve Resolution 2021-004
Background:
Meals: According to Nebraska Revised Statute 13-2203 (Additional expenditures;
governing body; powers; procedures), Cities may expend funds for meals (and
miscellaneous expenses, including registration, tuition, fees, mileage, and lodging)
incurred by elected and appointed officials, employees, or volunteers for educational
workshops, conferences, training programs, official functions, hearings, or meetings;
meals for recognition dinners; or meals for the Mayor and members of City Council
while attending a joint public meeting with one or more governing bodies, IF the
governing body gave prior approval for participation or attendance at the event and for
payment either by the formal adoption of a uniform policy or by a formal vote of the
governing body.
Service Awards: Under section (3) of the same statute, expenditures for plaques,
certificates, or other items awarded to elected or appointed officials, employees, or
members of boards and commissions are allowed IF the expenditure is approved by
official action of the governing body or established by a uniform policy.
Thus, the reason for this policy is to adopt a uniform City policy governing meals and
service awards. This policy will permit the City to pay for meals when City Officials and
employees hold City meetings, reimburse these same people for their meal expenses
related to training, conferences, and events they attend on behalf of the City, and to pay
for service awards for officials, employees, and board/committee members who serve or
have served the City.
Fiscal Impact: Budgeted annual expense

City of Fremont
Meals and Awards Policy
Resolution 2021-004
A POLICY OF THE CITY OF FREMONT, NEBRASKA ESTABLISHING PROCEDURES
FOR THE PAYMENT OR REIMBURSEMENT OF ACTUAL AND NECESSARY
EXPENSES INCURRED, SUCH EXPENSES INCLUDE BUT ARE NOT LIMITED TO
MEALS FOR CITY OFFICIALS AND EMPLOYEES ATTENDING CITY FUNCTIONS
AND TO PAY FOR SERVICE AWARDS, PER NEBRASKA REVISED STATUTE 132203.
Meals: The City may expend funds as payment or as reimbursement for actual and
necessary expenses for expenditures including but not limited to meals (and other
miscellaneous expenses including registration, tuition, fees, mileage, and lodging)
incurred by elected and appointed officials, employees, or volunteers for educational
workshops, conferences, training programs, official functions, hearings, or meetings.
City funds cannot be expended for meals nor is the Mayor and members of the City
Council eligible to be reimbursed for meals while attending a public meeting unless
such meeting is a joint public meeting with one or more other governing bodies.
The City may expend funds for meals at one recognition dinner each year for elected
and appointed officials, employees, or volunteers that shall not exceed $50 per person.
Such expenditures by appointed or elected officials shall be approved by the Mayor and
employee expenditures shall be approved by the City Administrator.
Service Awards: The City may pay for certificates, plaques, or pins for service awards
for officials, employees, and board/committee members who serve or have served the
City. Generally, the following limits apply to service awards:
1) Up to $100 for service awards for less than 25-years of service, and
2) Up to $150 for service awards for 25-years or more of service.
This policy shall not be amended or altered more than once in any 12-month period.
NOW THEREFORE BE IT RESOLVED: That the Mayor and City Clerk approve the
meal and service award policy and authorize the Mayor to execute it.
PASSED AND APPROVED THIS 12th DAY OF JANUARY, 2021
_____________________________
Joey Spellerberg, Mayor
ATTEST:
___________________________
Tyler Ficken, City Clerk

STAFF REPORT
TO:

Honorable Mayor and City Council

FROM:

David Goedeken, P.E., Director of Public Works/City Engineer

DATE:

January 12, 2021

SUBJECT:

Johnson Road South UPRR Crossing Improvements Project, Phase II

Approval of Resolution 2021-005 to award Supplemental Design
Recommendation: Agreement to Civil Solutions, LLC for Phase II Design Service on the
Johnson Road South UPRR Crossing Improvements Project.

Background:
On May 14, 2019, the City Council approved the design services for the Johnson Road South
Project to Civil Solutions, LLC. The project was for the paving of Johnson Road South from
Jack Sutton Drive to Morningside Road. Because the roadway crosses the Union Pacific
Railroad (UPRR) right of way, plans were sent to the UPRR for their review and permitting.
This review process can be lengthy and in order to keep the project moving forward the
decision was made to take this section of the roadway out of the project and build the
remaining work this past summer. Therefore, the segment of roadway in the UPPRR right of
way is still unimproved, (gravel surface).
This Supplemental Agreement is for the design services related to coordinating with the
UPRR and amending the plans to their specifications, and all permitting required. The goal is
to pave this segment in the 2021 construction season.
The project’s scope of services are professional consulting services for the completion of the
plans and to move the process through the awarding of contract to the low bidder. Additional
cost of services is $21,162.50.
Fiscal Impact:
Fee for services is $21,162.50, with the funds coming out of the Street Fund.

From:
To:
Cc:
Subject:
Date:
Attachments:

dan@civsolutions.com
Trujillo, Veronica
Goedeken, Dave
South Johnson Road - Fremont, NE
Tuesday, December 15, 2020 3:10:12 PM
UP Railroad Crossing Costs.pdf

Veronica,
Attached is a pdf showing the hours I've used and projected to use to finish the South Johnson
Road/UP RR crossing plans. I don't know if you want to treat it as a separate contract, or add
it to the South Johnson Road Construction Administration contract. We did have a little bit
left over from that project that I included with this proposal.
Since we aren't completing any drainage improvements on RR ROW, we won't need to go
through that approval process.
Let me know if you have any questions.
Daniel E. Norman, P.E.
Civil Solutions, LLC
16439 Briar St.
Omaha, NE 68136
(402)895-5633

December 23, 2020
Ms. Veronica Trujillo (via email)
400 E. Military Avenue
Fremont, NE 68025
RE:

South Johnson Road Design
UPRR Pavement Crossing

Dear Ms. Trujillo:
Civil Solutions is requesting an amendment to our “Agreement for Construction Engineering
Services” in order to complete the Union Pacific Railroad Crossing portion that was left out of the
previous construction project.
A majority of the design work was already completed during the previous project. What remains
is the review and any possible plan changes by the Union Pacific Railroad. Our request for a
contract amendment includes the following items:
•
•
•
•

UPRR Plan Review and Plan Changes
Preparing Estimated Quantities and Cost Estimates
Incorporating Union Pacific Specifications into Plan Documents
Prepare Bidding Documents

We have also included a cost to perform Construction Administration on the project. This cost is
estimated based on the construction taking approximately six weeks to complete. Civil Solutions
will only charge for the actual hours needed to complete the project.
Total (Design and Construction Administration) =
Amount Remaining in Contract =

$22,440.00
$ 1,277.50

Total Requested =

$21,162.50

A breakdown of these costs is attached to this letter.
Thank you.
Sincerely,
Civil Solutions, LLC

Daniel E. Norman, P.E.

www.civsolutions.com

South Johnson Road/Union Pacific Railroad Crossing

PROPOSED HOURS AND COSTS

Fremont, NE
ENGINEERING
HOURS

HOURLY
RATE

OFFICE
HOURS

HOURLY
RATE

TOTAL

1. Crossing Design
.1 UP Review and Plan Changes
.2 Quantities and Cost Estimate
.3 Incorporate UP Specifications
.4 Prepare Bidding Documents

20
8
6
4

$150.00
$150.00
$150.00
$150.00

24
12

$65.00
$65.00
$65.00
$65.00

$4,560.00
$1,980.00
$900.00
$600.00

2. Construction Administration

70

$150.00

60

$65.00

$14,400.00

TASK

TOTAL =

108

24

TOTAL REMAINING FROM S. JOHNSON ROAD CONSTRUCTION ADMINISTRATION =

ADDITIONAL AMOUNT REQUESTED =
NOTE: Civil Solutions will only charge for actual hours incurred for Construction Administration. The hours are
estimated based on a construction schedule anticipated to last 6 weeks maximum.

$22,440.00
$1,277.50

$21,162.50

RESOLUTION NO. 2021-005

A Resolution of the City Council of the City of Fremont, Nebraska to authorize
and approve the Supplemental Agreement with Civil Solutions, LLC. for Phase II
Design Services, for the Johnson Road South Payment Improvements Project,
Phase II.
WHEREAS, Civil Solutions, LLC, was awarded the design contract for this project at
the May 14, 2019 City Council meeting; and
WHEREAS, the Supplemental Agreement for Phase II Design Services will complete
the work remaining on the project in the Union Pacific Railroad right of
way; and
WHEREAS, the Utility and Infrastructure Board considered and approved (5-0 vote) and
recommended that City Council approve the agreement.
NOW THEREFORE BE IT RESOLVED:
That the Mayor and City Council accept the recommendation of the Utility and
Infrastructure Board to approve the Supplemental Agreement with Civil Solutions, LLC.
for Phase II Design Services for the amount of $21,162.50

PASSED AND APPROVED THIS 12th DAY OF JANUARY, 2021

_____________________________
Joey Spellerberg, Mayor
ATTEST:

___________________________
Tyler Ficken, City Clerk

